May 28, 2019

Via E-mail: Info@wcbreview.ca

Ms. Janet Patterson
Dear Ms. Patterson:
Re:

WorkSafeBC (“WCB”) Compensation System Review Worker Position
Canadian Union of Public Employees (“CUPE”) Submission

I.

INTRODUCTION:

I. I.

PURPOSE OF REVIEW:

Thank you for requesting stakeholder feedback on the review of the WCB Compensation
system. CUPE (BC) appreciates the opportunity to comment on this extremely important review
and hopes that the recommendations from this review will be implemented immediately.
CUPE’s understanding of the current review’s goals is that they are too shift the workers’
compensation system to become more worker centred via assessing the following:
•

the workers compensation system’s policies and practices that support injured workers’
return to work;

•

the WCB’s current policies and practices through a gender- and diversity-based analysis
(commonly referred to as GBA+);

•

modernization of the WCB’s culture to reflect a worker-centric service delivery model;

•

the case management of injured workers; and

•

any potential amendments to the Workers Compensation Act arising from this focused
review. 1

CUPE requests that all related OHS Regulations, OHS Guidelines, Policy Practice Directives, etc. will also be reviewed and
changed as required. This includes a complete review of the appellate tribunals and their respective policies and procedures.
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I.II.

STAKEHOLDER INFORMATION:

CUPE is Canada’s largest Union with over 680,000 members across the country and has more
than 70 offices.2 CUPE represents workers in many sectors including health care, emergency
services, education, early learning and child-care, municipalities, social services, libraries,
utilities, transportation, airlines and more. There are nearly 97,000 members in over 160 Locals
in B.C. 3
I.III.

EXECUTIVE SUMMARY:

Compensation should be paid to injured workers without regard to fault; there should be
security of payment of compensation; administration of the scheme and adjudication of claims
should be handled by an independent commission; and, compensation should be provided
quickly and without court proceedings. 4 There is an urgent need to return to these basic tenets
of workers compensation. In support of this, CUPE will be relying heavily upon previous
submissions including those from CUPE BC and the BC Federation of Labour in relation to the
numerous continuing concerns arising from the 2002 and 2003 5 legislative changes6. The
reversal of the changes from 2002 and 2003 is required, at minimum. CUPE will also be
referring to the current Petrie Report “Restoring the Balance: A Worker-Centered Approach to
Workers’ Compensation Policy” 7 and a number of commission reports and reviews from 1916
to 1999.
CUPE has concerns with respect to several related issues. The jurisdiction and operating
procedures of the Review Division 8 and the Workers’ Compensation Appeal Tribunal (“WCAT”) 9
need to be reviewed and revised as required. In terms of Return to Work and Human Rights
considerations such as Duty to Accommodate, caution needs to be exercised. There has not
been an analysis of the success of other jurisdictions applying human rights law, whether the
WCB has the required expertise to apply human rights law, the impact of the growing number
of arbitrations limiting the jurisdiction of the WCB and of arbitrators and human rights
tribunals, etc. CUPE’s position is that the WCB should not have exclusive jurisdiction over
human rights matters due to lack of expertise, resources and the need to allow workers access
See https://cupe.ca/
See https://www.cupe.bc.ca/
4 “Changes to the BC Workers’ Compensation System (2002- 2008): The Impact on Injured Workers” (April 22, 2009). See
https://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf
5 Workers Compensation Act in 2002 - Bills 49 and 63, the Workers Compensation Amendment Act (No. 1 and No. 2). See
http://www.bclaws.ca/civix/document/id/lc/billsprevious/3rd37th:gov49-1 and
http://www.bclaws.ca/civix/document/id/lc/billsprevious/3rd37th:gov63-1
6 Changes to the BC Worker’s Compensation System 2002 – 2003 The Impact on Injured Workers Adding Insult to Injury. See
https://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf
7 See https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centered-approach?lang=en
8 See https://www.worksafebc.com/en/review-appeal
9 See http://www.wcat.bc.ca/research/MRPP/
2
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to other avenues to address issues such as accommodation e.g. Collective Agreements and
arbitration.
II.

REASONS FOR ORGANIZATION POSITION:

As stated by CUPE, the BC Federation of Labour, advocates, worker’s compensation legal
advocates and workers “compensation should be paid to injured workers without regard to
fault; there should be security of payment of compensation; administration of the scheme and
adjudication of claims should be handled by an independent commission; and, compensation
should be provided quickly and without court proceedings”.10
Unfortunately, the WCB is rapidly moving away from these principles. The changes in 2002 and
2003, compounded by Bill 14 11 and a continuous onslaught of annual Policy reviews has
rendered the current system of workers compensation in BC unrecognizable from pre-2002.
This needs to change immediately.
CUPE will be relying upon the following in support of its position (in addition to legislation):
a. Paul Petrie Restoring the Balance: A Worker-Centered Approach to Workers'
Compensation Policy March 31, 2018
b. “Changes to the BC Workers’ Compensation System (2002- 2008): The Impact
on Injured Workers” (April 22, 2009).
c. Province of British Columbia Report of the Committee of Investigation on
Workmen’s Compensation Laws Presented March 1st, 1916 Avard V. Pineo,
David Robertson, Jas H. McVety
d. Province of Ontario Final Report on Laws relating to the liability of employers to
make compensation to their employees for injuries received in the course of
their employment which are in force in other countries, and as to how far such
laws are found to work satisfactorily by the Honourable Sir William Ralph
Meredith, C.J.O., Commissioner
e. History of Workers’ Compensation in BC A Report to The Royal Commission on
Workers’ Compensation in BC by Anjan Chaklader May 1998
f. Noteworthy decisions from the Workers’ Compensation Appeal Tribunal
“Changes to the BC Workers’ Compensation System (2002- 2008): The Impact on Injured Workers” (April 22, 2009). See
https://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf
11 Bill 14 – Workers Compensation Amendment Act – 2011. See
http://www.bclaws.ca/civix/document/id/lc/billsprevious/4th39th:gov14-3. CUPE does not agree with the resulting legislation,
Policies, Practice Directives, OHS Regulations and OHS Guidelines.
10
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II.I.

RESTORING THE BALANCE:

As stated above, the numerous anti-worker changes arising from the 2002 and 2003 12
legislative changes13 to the WCB and Compensation in general need to be reversed.
There were two reports to the BC Federation of Labour by Stan Guenther, Janet Patterson and
Sarah O’Leary that were issued in response to these changes. These included the “Changes to
the BC Workers’ Compensation System (2002- 2008): The Impact on Injured Workers” (April
22, 2009). 14
The April 22, 2009 report states at pages two and three, that:
“The combination of the 2002 legislative amendments, ongoing policy revision, and
structural change have resulted in the following changes to the BC Workers‟
Compensation Board (WCB) and to compensation benefits for injured workers:


the effective elimination of pensions based on the actual long-term loss of
earnings of injured workers;



the effective elimination of vocational rehabilitation assistance that helps injured
workers return to the work force;



appeal processes have become increasingly technical, difficult to understand and
inaccessible to injured workers;



functional pensions are now payable only to age 65 rather than payable for life;



benefit rates have been reduced from 75 percent of gross income to 90 percent
of net income, resulting in a reduction of benefits by 13 percent;



concentration of power in the Board of Directors, including delegation of power
to enact binding policy and the removal of discretion in decision-making
processes;

Workers Compensation Act in 2002 - Bills 49 and 63, the Workers Compensation Amendment Act (No. 1 and No. 2). See
http://www.bclaws.ca/civix/document/id/lc/billsprevious/3rd37th:gov49-1 and
http://www.bclaws.ca/civix/document/id/lc/billsprevious/3rd37th:gov63-1
13 Changes to the BC Worker’s Compensation System 2002 – 2003 The Impact on Injured Workers Adding Insult to Injury. See
https://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf
14 See https://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf
12
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the reduction of Consumer Price Index (“CPI”) to the rate of CPI increases less
one percent and to a cap of four percent in any year, and calculated only once
yearly rather than twice;



restrictions on the manner of determining a worker’s wage rate, primarily to
earnings in 12 months prior to injury instead of a flexible or discretionary
method;



wage rate determinations early in a claim, leaving errors that can’t be corrected
and are applied later to pensions;



significant new restrictions on compensation for verified psychological injuries;



restrictions on compensation for permanent chronic pain and similar conditions;



inadequacy of functional pensions as they are based on an outdated Permanent
Disability Evaluation Schedule (“PDES”) and no review of the PDES schedule has
been undertaken; and



restriction of the Board’s remedial jurisdiction i.e., no ability to review and readjudicate prior decisions even if erroneous or to reopen claims where changed
circumstances.

The most extreme consequences for injured workers are the effective elimination of loss
of earnings pensions and the virtual elimination of vocational rehabilitation services.
This has had a profoundly negative economic impact on thousands of permanently
injured workers and their families.”
The SUMMARY OF RECOMMENDATIONS at pages 48 to 52 states:
“SUMMARY OF RECOMMENDATIONS
1. Amend the Workers Compensation Act to entrench the following principles:


Entitlement to compensation for workplace injuries is regardless of fault;



Security and speed of payment of compensation benefits without need for
court process;



The adjudication and administration of a compensation system are
independent;

5



All costs of a compensation system are borne by employers;



Compensation and rehabilitation of injured workers, along with the
prevention of workplace injury, are the foundations of a modern workers‟
compensation system;



Injured workers and their dependents are entitled to full compensation for
loss of earnings and earning capacity caused or significantly contributed to by
any work-caused injury, condition or disease;



Entitlement to and determination of benefits are close with full and fair
assessment based on the worker’s circumstances, consistent with the
principles of the Charter and human rights legislation;



A worker is entitled to benefits where that worker’s compensable disability
has diminished his or her earnings or earning capacity, taking into account all
of the consequences of those injuries and all of the worker’s own
circumstances. The worker’s own evidence of those consequences and
circumstances must be given due consideration.



Injured workers are entitled to be treated with dignity and respect
throughout their dealing with the adjudicative and appellate processes of the
compensation system, and such processes are readily accessible and easily
understood by workers. Adjudicative and appellate processes will focus on
evidence-based decision making, and the appeal process will provide ready
and comprehensive correction of errors.

2. Amend the Workers Compensation Act to base all benefits on 100 percent of net
earnings.15
3. Amend the Workers Compensation Act to adjust benefits according to the CPI every
six months. 16
4. Amend the Workers Compensation Act to provide for flexible establishment of wage
rates that fairly reflect an injured worker’s earning capacity and actual economic
loss.

This includes removing the current maximum allowable earnings ceiling.
Amend the Workers Compensation Act to adjust benefits according to the actual CPI every six months and repeal 4% limits to
CPI increases.

15
16
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5. Amend the Workers Compensation Act to ensure that the long-term wage rate on a
claim can be reconsidered or appealed at the time of any permanent pension
decision.
6. Repeal Section 5.1 (“mental stress”) of the Workers Compensation Act.
7. Amend the Workers Compensation Act to clearly recognize that “cumulative mental
stress” and “psychological disability,” gradual onset or otherwise, are recognized
work injuries.
8. Amend the Workers Compensation Act to provide that chronic pain is to be assessed
and compensated like other disabilities.
9. Require the WCB to establish specific guidelines for compensation for permanent
functional impairment for chronic pain conditions, ranging from 0 – 100 percent.
10. Amend the Workers Compensation Act to repeal Section 23(3) and 23(3.1).
11. Amend the Workers Compensation Act to reinstate the Dual System.
12. Require the WCB of Directors to repeal policy #40.00 and revise its pension policies
accordingly.
13. Amend the Workers Compensation Act to provide that PFI pensions continue for the
life of the worker.
14. Require the WCB of Directors to review and revise its policies, schedules and
guidelines concerning the assessment of PFI pensions.
15. Amend the Workers Compensation Act to expressly guarantee workers the right to
meaningful vocational rehabilitation assistance.
16. Amend the Workers Compensation Act by repealing the provisions that rendered the
WCB’s policies binding on decision-makers, thereby reinstating the “merits and
justice of the case” as overriding considerations.
17. Amend the Workers Compensation Act to restore the WCB‟s jurisdiction to “reopen,
rehear and re-determine any matter” that the WCB has previously decided or dealt
with.
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18. Amend the Workers Compensation Act to allow appeals to the WCAT from all
decisions of the Review Division.
19. Amend the Workers Compensation Act to redefine the jurisdiction of the Review
Division and the WCAT to be broadly remedial, with jurisdiction to decide all issues
explicitly or implicitly underpinning a WCB decision, and with retention of
jurisdiction over implementation of appeal decisions.
20. Amend the Workers Compensation Act to provide for jurisdiction in the WCAT to
determine whether any WCB policy underlying the decision under appeal accurately
or adequately reflects the provisions of the Act.
21. Amend the Workers Compensation Act to provide for liberal extensions of time in
which appeals may be commenced.
22. Amend the Workers Compensation Act to reinstate the previous Medical Review
Panel process.
23. Amend the Workers Compensation Act to entrench the principles set out in the first
chapter of this Report.
24. Amend the Workers Compensation Act to require the WCB to pay interest at the
WCB’s own rate of return on investment on all retroactive benefit payments.”
II.III.

MERITS AND JUSTICE:

As stated in CUPE’s submission on Merits and Justice, there must be more than a mere
emphasis on merits and justice. The Act must be the starting point, as opposed to being
subordinate to Policy. Section 99(1) states that “(1)The Board may consider all questions of fact
and law arising in a case”. Policy is not law. The Act is the law. There must be more than a mere
further emphasis on the legislative requirement. The WCB must base their decisions, including
non-appealable decisions, on the merits and justice of the claim.
II.II.

PETRIE 17 RECOMMENDATIONS: 18

Petrie states at page 10 of his report, under “A Worker-Centered Approach to Decision
Making”, that:

17
18

Paul Petrie Restoring the Balance: A Worker-Centered Approach to Workers’ Compensation Policy.
See https://www.worksafebc.com/en/resources/about-us/reports/restoring-balance-worker-centeredapproach?lang=en
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“A worker-centered approach for injured and disabled workers is one that takes into
consideration the worker’s individual circumstances in applying policy and making
decisions about benefit entitlement and rehabilitation measures. It is designed to
maximize the worker’s recovery from the injury or disease and to restore as close as
possible the worker to his pre-injury employment status without a loss of earnings.”
Recommendation #1 specifically stated that:
“I recommend that the Board of Directors consider amending policy #2.20 to explicitly
incorporate the requirement in section 99(2) that, “the Board must make its decision
based on the merits and justice of the case.” That amendment can provide for the
adequacy of the investigation of the relevant facts and circumstances of the issue to be
decided and take into consideration the evidence of the worker in all cases.”
Petrie did not state that this must be subordinate to Policy or that Policy was compulsory.
Petrie’s rationale for Recommendation #1 is stated at page 11:
“While the policy still provides for the Board to take into account the relevant facts and
circumstances, the change to section 99(2) has made policy binding and has placed a
greater emphasis on the application of the policy and relatively less emphasis on
consideration of the facts and circumstances.” (Emphasis added)
Petrie also refers to Policy 2.20 as an example of the problem. 19 Policy 2.20 states, in part, that:
“In making decisions, the Board must take into account all relevant facts and
circumstances relating to the case before them. This is required, among other reasons,
in order to comply with section 99(2) of the Act. In doing so, the Board must consider
the relevant provisions of the Act. If there are specific directions in the Act that are
relevant to those facts and circumstances, the Board is legally bound to follow them.
The Board also must apply a policy of the Board of Directors that is applicable to the
case before them. Each policy creates a framework that assists and directs the Board in
its decision-making role when certain facts and circumstances come before them. If
such facts and circumstances arise and there is an applicable policy, the policy must be
followed.
All substantive and associated practice components in the policies in this Manual are
applicable under section 99(2) of the Act and must be followed in decision making. The
term “associated practice components” for this purpose refers to the steps outlined in
RSCM II. See https://www.worksafebc.com/en/resources/law-policy/rehabilitation-services-and-claims-manual-volumeii/rehabilitation-services-and-claims-manual-volume-ii/chapter-1?lang=en
19
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the policies that must be taken to determine the substance of decisions. Without these
steps being taken, the substantive decision required by the Act and policies could not be
made.” (Emphasis added)
Petrie elaborates on this by stating at page 11 that:
“Prior to 2002 Board policy provided ‘adjudicative guidance’ and so the individual
circumstances – the merits and justice of the case – could provide a basis for exercising
a greater degree of discretion.”
And,
“There is no specific reference in policy #2.20 to the requirement in section 99 that, ‘The
Board must make its decision based on the merits and justice of the case.’ This
provision in the legislation is at the heart of a worker centered approach to the
application of policy in a fair and compassionate way that is responsive to the worker’s
circumstances.”
As stated above, Petrie did not state that this must be subordinate to Policy or that Policy was
compulsory.
II.II.I. Province of British Columbia Report of the Committee of Investigation on Workmen’s
Compensation Laws Presented March 1st, 1916 Avard V. Pineo, David Robertson, Jas
H. McVety: 20
Page one of this Report summarizes what the basis for workers compensation should be,
namely:
“To the Honourable William John Bowser,
Attorney-General of British Columbia.
Sir, – The undersigned Committee, appointed on the 27th day of September 1915, for
the purpose of making investigations in the United States and Eastern Canada, on
behalf of the Government of British Columbia, touching the operations of modern
systems of workmen's compensation laws, has completed its inquiry, and now begs to
tender its report. Having been instructed to undertake these duties for the purpose of
acting in an advisory capacity in connection with the proposed workmen's
compensation legislation in this Province, the Committee has proceeded on the
assumption that whatever legislation is passed will be based on the principle of social
justice which underlies the Bill (No. 26) introduced at the last session of the Legislature
20

See https://www.wcat.bc.ca/research/WorkSafeBC/WSBC_Hist_Rpt/1916%20Pineo%20Report%20(Complete).pdf
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– namely, that industry should bear the burden of its accidents, and that the cost
should be assessed on the employers to be ultimately distributed among the
consumers of the products of the respective industries the same as other elements of
the cost of production.” (Emphasis added)
Over 100 years later, the assumption is now based on the principles of efficiency at any cost
and cost containment. There needs to be a return to applying merits and justice as a
foundational basis for determining claims.
II.II.II. Province of Ontario Final Report on Laws relating to the liability of employers to make
compensation to their employees for injuries received in the course of their
employment which are in force in other countries, and as to how far such laws are
found to work satisfactorily by the Honourable Sir William Ralph Meredith, C.J.O.,
Commissioner 1913: 21
Justice Meredith addressed the issue of injustice and bad or unfair laws over 100 years ago.
He stated, in part, that:
Pages 23 -24:
“In these days of social and industrial unrest it is, in my judgment, of the gravest
importance to the community that every proved injustice to any section or class
resulting from bad or unfair laws should be promptly removed by the enactment of
remedial legislation and I do not doubt that the country whose Legislature is quick to
discern and prompt to remove injustice will enjoy, and that deservedly, the blessing of
industrial peace and freedom from social unrest. Half measures which mitigate but do
not remove injustice are, in my judgment, to be avoided. That the existing law inflicts
injustice on the workingman is admitted by all. From that injustice he has long
suffered, and it would, in my judgment, be the gravest mistake if questions as to the
scope and character of the proposed remedial legislation were to be determined, not
by a consideration of what is just to the workingman, but of what is the least he can be
put off with; or if the Legislature were to be deterred from passing a law designed to
do full justice owing to groundless fears that disaster to the industries of the Province
would follow from the enactment of it.
All of which is respectfully submitted.
W.R. MEREDITH, Commissioner.”
(Emphasis added)
21

See https://www.wcat.bc.ca/research/WorkSafeBC/WSBC_Hist_Rpt/1913%20Meredith%20Report%20(Complete).pdf
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This was echoed by Justice Tysoe 22 in reference to pensions where he stated that there must
be:
“a recognition of social justice, and this whether it is provided by society as a whole,
by industry, or by some other segment of our population.” (Emphasis added)
The WCB cannot take half steps towards implementing Petrie’s recommendations, or ignore
over 100 years of Commission Reports. To do so would be to put the Historic Compromise 23
itself at risk.
II.II.IV. History of Workers’ Compensation in BC A Report to The Royal Commission on
Workers’ Compensation in BC by Anjan Chaklader May 1998: 24
As per page 61 of the Report, Chaklader reviewed the history of the previous appeal tribunals.
The Review Board “was not obliged to render decisions that were consistent with W.C.B.
policy”.
“A major impetus to the creation of the Appeal Division was apparently the need to
address the incongruency between the W.C.B. and the external Review Board. The
W.C.R.B. which reverses W.C.B. decisions about half the time, had maintained that it
was not obliged to render decisions that were consistent W.C.B. policy; and in practice,
they had not, especially if they had deemed any such policy unlawful. The claims
adjudicator was then put in a position of having to implement the W.C.R.B. ruling or
refer the case back to the Commissioners, a role they were not intended to play, and in
many cases not properly qualified to do so.” (Emphasis added)
Things have changed for the worse since that time. After the legislative changes in 2002 and
2003, the new Appeal Tribunal (the WorkSafeBC Review Division) focused almost exclusively
on Policy considerations in adjudicating appeals. This resulted in a very high denial rate with
only a quarter or less of appeals being fully accepted (where all of the issues in the appeal
were allowed, as contrasted to some of the issues in the decision under review being
allowed).

PROVINCE OF BRITISH COLUMBIA Commission of Inquiry Workmen’s Compensation Act Report of the Commissioner The
Honourable Mr. Justice Charles W. Tysoe, 1966. See https://www.wcat.bc.ca/research/WorkSafeBC/WSBC_Hist_Rpt/1966tysoe-report.pdf
23 The Association of Workers’ Compensation Boards of Canada. See http://awcbc.org/?page_id=57
24 See http://www.qp.gov.bc.ca/rcwc/research/chaklader.pdf
22
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II.IV.

JURISDICTIONAL COMPARISONS:

Most provinces refer to merits and justice, in isolation, or as not being modified by or having to
comply with Policy. There are several examples including: Alberta; Manitoba; Ontario; Quebec
and Saskatchewan.
Section 23(2) of the Saskatchewan 2013 The Workers’ Compensation Act, 25 Section 119 states,
“having regard to” (Policy).
Section 124 of the Ontario Workplace Safety and Insurance Act, 1997, S.O. 26 only refers to
merits and justice. The same approach applies to appeals. There is no reference to Policy. The
respective Sections state, in part, that:
“Principle of decisions
119 (1) The Board shall make its decision based upon the merits and justice of a case
and it is not bound by legal precedent.” (Emphasis added)
And,
“Appeals Tribunal: miscellaneous rules
Principle of decision
124 (1) The Appeals Tribunal shall make its decision based upon the merits and justice of
a case and it is not bound by legal precedent.” (Emphasis added)
Section 63(8) of the Quebec Workers’ Compensation Act, 27 Chapter A-3, Section 63(8), states, in
part, that:
“(8) The Commission shall render its decisions according to equity and upon the real
merits and justice of the case; it may, by all legal means which it deems best, inquire
into the matters the investigation whereof is attributed to it. Its decisions shall state the
grounds on which they are based.” (Emphasis added)
Section 17(4) of the Alberta Workers’ Compensation Act, 28 Revised Statutes of Alberta 2000
Chapter W-15, Current as of December 1, 2018, states:
See http://www.qp.gov.sk.ca/documents/english/statutes/statutes/w17-11.pdf
See https://www.ontario.ca/laws/statute/97w16
27 See http://legisquebec.gouv.qc.ca/en/ShowDoc/cs/A-3
28 See http://www.qp.alberta.ca/documents/Acts/w15.pdf
25
26
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“(4) Each matter shall be decided on the merits and justice of the case and the Board is
not bound to follow any previous decision or ruling of the Board as a precedent in
reaching its decisions or making its rulings.” (Emphasis added)
Section 60(4) of the Manitoba Workers’ Compensation Act, 29 C.C.S.M. c. W200, current as of
March 2019, states, in part, that:
“Legal precedent
60(4) The decisions of the Board shall always be given upon the real merits and justice
of the case; and it is not bound to follow strict legal precedent.” (Emphasis added)
There is an exclusive reliance on merits and justice in both adjudication and appeals in Ontario,
Quebec, Alberta and Manitoba (as just a few examples).
II. V.

APPELLATE TRIBUNAL’S POLICIES AND PROCEDURES REQUIRE CHANGE:

Appeal procedures, including the respective policies and procedures of each level of appeal,
need to be changed. As per the above, the legislature contemplated changing the wording of
Section 250 to make the application of WCB Policy by tribunals mandatory as opposed to
merely applying Policy. The legislature failed to make that change. Section 251 in both the
proposed legislation and actual legislation also failed to make that change.
II.VI.

HUMAN RIGHTS, DUTY TO ACCOMMODATE AND RETURN TO WORK – CONCURRENT
JURISDICTION AND ISSUE ESTOPPEL – NEED TO SEPARATE DUTY TO ACCOMMODATE
AND HUMAN RIGHTS OBLIGATIONS FROM WCB OBLIGATIONS:

Pages 21 and 22 of the Petrie report refer to Duty to Accommodate as per Figures 1 and 2
below:

29

See https://web2.gov.mb.ca/laws/statutes/ccsm/w200e.php
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Figure 1:
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Figure 2:

Petrie states that the unanimous decision of the Supreme Court of Canada in Quebec v. Caron
(February 01, 2018) 30 decided that “…Quebec employers have a duty under the province’s
injured workers’ legislation to reasonably accommodate those injured in the workplace – even
though that duty is expressly mandated by the statute.” Petrie states that:

Quebec (Commission des norms, de l’equite, de la santé et de la securite du travail) v. Caron: 2018 SCC 3 – Case number
36605.

30
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“The first lesson from Caron is to reinforce the principle and goal of restoring the injured
worker to long-term employment with the injury employer at no loss of earnings or
employment status wherever possible”
And,
“The second less from Caron is that it is important for the Board to respect the
jurisdiction of the Human Rights Tribunal while at the same time meeting its own
responsibility to workers under Section 16 of the Act. The Human Rights Tribunal has a
primary responsibility and the appropriate tools to adjudicate the duty to accommodate
under their legislation and the Board should not infringe on their jurisdiction. The Board
must respect the rights and obligations of employers and workers under the Human
Rights legislation…”
Petrie is not advocating for the replacement of the Human Rights Tribunal, human right
legislation or narrowing of the processes currently available to workers. The Petrie report can
be read to infer that the WCAT and Review Division should not have jurisdiction over these
types of matters. This is aptly stated at page 22:
“…the Board’s support to employers and workers in meeting their obligations under the
duty to accommodate should harmonize to the extent possible with that obligation
under the Human Rights legislation without infringing on it or interfering with it.”
And,
“…it is important for the Board to explicitly recognize the duty to accommodate under
the Human Rights legislation while respecting the separate jurisdiction of the Human
Rights Tribunal to enforce its legislation without interference from the Board.”
As stated above, Return to Work and Human Rights considerations (such as Duty to
Accommodate) require a separate, comprehensive review. There has not been an analysis of
the success of other jurisdictions applying human rights law, whether the WCB has the required
expertise to apply human rights law, the impact of the growing number of arbitrations limiting
the jurisdiction of the WCB and of arbitrators and Human Rights Tribunals, etc. This issue needs
to be addressed as there are conflicting WCAT and Review Division processes, a growing
number of arbitration decisions regarding concurrent jurisdiction and court decisions that
appear to grant the WCB jurisdiction.
CUPE’s position is that the WCB should not have exclusive jurisdiction over human rights
matters due to lack of expertise, the lack related resources required for adjudication and
implementation on accommodations (outside of basic return to work programs and vocational
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rehabilitation) and the need to allow workers access to other avenues to address issues such as
accommodation e.g. Collective Agreements and arbitration. There are numerous nuances
relating to the issue and remedies sought that may not be completely related to a WCB claim.
Supporting this are the tests usually relied upon by arbitrators, namely:
(1) the same question (substance of the complaint) has already been decided;
(2) the decision that creates the estoppel was final; and
(3) the parties or their agents presently before the decision-maker are the same parties
or agents in the other proceedings giving rise to the estoppel.31
However, the decisions of administrative tribunals are discretionary; the outcome must rest on
a determination of whether, in all the circumstances, it would be fair to hold a party to the
decision in the earlier proceeding. The goal of fairness in a dispute trumps finality and emphasis
needs should be on a case-by-case review of the circumstances to determine whether its
application would be unfair or unjust as per the Figliola case below.
II.VI.I. ACT PROVISIONS:
Section 96(1) – Jurisdiction of the Board 32 states, in part, that:
“the Board has exclusive jurisdiction to inquire into, hear and determine
(a) the question whether an injury has arisen out of or in the course of an
employment within the scope of this Part;
(b) the existence and degree of disability by reason of an injury;”
II.VI.II. REVIEW DIVISION PRACTICES AND PROCEDURES A4.2.1: 33
A4.2.1. Constitutional and Human Rights challenges
The Board of Directors (BOD) has decided that the Review Division will consider issues
raised by the parties under the Human Rights Code of BV and the Canadian Constitution,
including the Canadian Charter of Rights and Freedoms. If it is determined that the
challenge has merit, the BOD has directed that the Review Officer will not apply the part
of the legislation, regulations or policy affected to the particular case under
Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44 (CanLII)
Workers Compensation Act. See http://www.bclaws.ca/EPLibraries/bclaws_new/document/ID/freeside/96492_01#section96
33 See https://www.worksafebc.com/en/resources/review-appeal/guide/review-division-practices-and-procedures?lang=en
31
32
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consideration. The issues related to the legislation, regulations or policy will be referred
to the Board or provincial government, as the case may be, to consider whether changes
should be made. The Review Division may in such cases decide to extend or suspend the
time for completing a review pending the referral to the Board or provincial government
(See Item A3.9).
II.VI.III. WCAT MANUAL OF RULES OF PRACTICE AND PROCEDURES (MRPP):
WCAT MRPP: 3.4.1 and 3.4.2: 34
3.4.1 Constitutional Questions
WCAT has jurisdiction over constitutional questions with the exception of Canadian
Charter of Rights and Freedoms issues [s. 245.1 WCA, s. 45(1) ATA]. “Constitutional
questions” are defined by the ATA as questions requiring notice to the Attorneys
General of Canada and British Columbia under section 8 of the Constitutional Question
Act, R.S.B.C. 1996, c. 68. That Act requires notice where the constitutional validity or
applicability of any law (including a regulation) is challenged, or where an application is
made under section 24(1) of the Canadian Charter of Rights and Freedoms, Part I of the
Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11.
WCAT MRPP: 3.4.2
Human Rights Code
WCAT does not have jurisdiction to apply the Human Rights Code, R.S.B.C. 1996, c. 210
[s. 245.1 WCA, s. 46.3 ATA].
II.VI.IV. WCAT NOTEWORTHY DECISIONS:
In WCAT Noteworthy decision 2012-00586, it states that:
“Subsection 31(1) of the ATA provides, among other things, that a tribunal may dismiss
all or part of an application if the application is frivolous, vexatious or trivial or gives rise
to an abuse of process, or if the substance of the application has been appropriately
dealt with in another proceeding. The Figliola decision involved a situation where
several workers sought compensation from the Board, were unsuccessful, and brought
similar discrimination complaints to both the Review Division and the British Columbia
Human Rights Tribunal (HRT), whose governing legislation (the BC Human Rights Code)
contains a provision similar to that of section 31 of the ATA. The Supreme Court of
34

See http://www.wcat.bc.ca/research/MRPP/mrpp.pdf#pagemode=bookmarks&3_1_General

19

Canada held that the HRT’s decision to hear the worker’s complaints was patently
unreasonable because it ignored the mandate of the Human Rights Code in that the
Review Division had already appropriately dealt with the matter.
The majority in Figliola also held that when interpreting provisions such as section 31 of
the ATA it is important to consider the underlying principles, those being finality,
fairness and the integrity of the justice system, and to consider whether the previously
decided legal issue was essentially the same as that being complained of to the tribunal.
The panel in the present appeal determined that the legal issue in the arbitration
decision was whether the employer failed in its duty to accommodate the worker by
terminating his employment, while the issue before WCAT was whether the worker’s
compensable injury had temporarily disabled the worker from his employment. As the
panel concluded that the two legal issues were substantially different, it was
determined that WCAT’s hearing of the worker’s appeal was not an attempt at
relitigation, nor an abuse of process.”
II.VI.V. OTHER WCAT DECISIONS:
WCAT Decision Number: A1802727 WCAT Decision Date: February 27, 2019 (see paragraph 63)
WCAT Decision Number: A1800057 WCAT Decision Date: September 17, 2018 (see paragraph
56)
WCAT Decision Number: A1800257 WCAT Decision Date: August 9, 2018 (see paragraph 12)
WCAT Decision Number: A1800193 WCAT Decision Date: June 22, 2018 (see paragraph 30)
WCAT Decision Number: A1801233 WCAT Decision Date: June 14, 2018 (see paragraph 25 for
an interesting comment by the Review Division at R0227405. See Notes 1 and 2 on the last
page).
II.VI.VI. COURT DECISIONS: 35
The Workers Compensation Board v. British Columbia (Human Rights Tribunal) 2009 BCSC 377,
dealt with whether the BC Human Rights Tribunal had the jurisdiction to reconsider the same
complaints regarding Chronic Pain that had already been dealt with by the Review Division of
the WCB.
The applicable Human Rights Code provisions were section 8. The Review Division Officer found
that the RSCM Policy did not contravene the Code, or alternatively if it did, there was a bona
35

See Workers Compensation Board v. British Columbia (Human Rights Tribunal)2009 BCSC 377
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fide and reasonable justification. Pursuant to the Administrative Tribunals Act, the matter could
not be appealed to the WCAT because WCAT does not have the jurisdiction to apply the Code.
Further, pursuant to the privative clauses found in sections 96(1) and 96.4(9) of the Workers
Compensation Act, the Review Division's decision is final and conclusive, other than a judicial
review application to the BC Supreme Court.
The workers filed a complaint with the Human Rights Tribunal (see Figliola and others v.
Workers’ Compensation Board (No. 2), 2008 BCHRT 374) alleging again that the WCB policy
constituted discrimination n contrary to section 8 of the Code. The WCB objected under
sections 27(1)(a) and (f) of the Human Rights Code arguing that the principles of res judicata,
issue estoppel, etc. prevented the Human Rights Tribunal from hearing the complaint (see
Section 27(1)(a) and (f) of the Human Rights Code Section 27(1)(f) e.g. where the substance of it
has been appropriately dealt with in another proceeding).
In a decision issued October 8, 2008 (2008 BCHRT 374), the Human Rights Tribunal dismissed
the WCB's application. The decision stated that the Human Rights Tribunal and the WCB have
concurrent jurisdiction over the Code, under section 25; the complaint did not meet the three
part test for res judicata because the parties to the proceedings were different because the
WCB had not been a party to the Review Division matter (as it was the adjudicator in the RD
decision) but would be a party in the Human Rights Tribunal process; Review Officers lack the
independence as they are part of the very entity that developed the Policy at issue; the Review
Officer has no expertise in interpreting or applying the Human Rights Code; etc.
The court subsequently overturned the Human Rights Tribunal decision finding that the Human
Rights Tribunal did not correctly take into account the principles of res judicata, issue estoppel,
collateral attack and abuse of process; if the Human Rights Tribunal process were to proceed it
would "violate the principles of consistency, finality and the integrity of the administration of
justice, and as such is an abuse of process" as per paragraphs 47 and 50.”
In British Columbia (Workers’ Compensation Board) v. Figliola, 2011 SCC 52, [2011] 3 S.C.R. 422
it stated that. 36
“[51] In addition, the Tribunal held that the decision of the Review Officer was not
final. It is not clear to me what the Tribunal was getting at. “Final” means that all
available means of review or appeal have been exhausted. Where a party chooses not
to avail itself of those steps, the decision is final. Even under the strict application of
issue estoppel, which in my view is not in any event what s. 27(1)(f) was intended to
incorporate, the Review Officer’s decision was a final one in these
circumstances. Having chosen not to judicially review the decision as they were entitled
to do, the complainants cannot then claim that because the decision lacks “finality” they
36

See https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7968/index.do
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are entitled to start all over again before a different decision-maker dealing with the
same subject matter (Danyluk, at para. 57).
[52] The Tribunal concluded that the parties were not the same before the Workers’
Compensation Board as they were before the Tribunal. This, the Tribunal held,
precluded the application of the doctrine of issue estoppel. This too represents the
strict application of issue estoppel rather than of the principles underlying all three
common law doctrines. Moreover, it is worth noting, as Arbour J. observed in Toronto
(City), that the absence of “mutuality” does not preclude the application of abuse of
process to avoid undue multiplicity (para. 37).
[53] Finally, the Tribunal suggested that Review Officers lacked expertise in interpreting
or applying the Code. As previously mentioned, since both adjudicative bodies had
concurrent jurisdiction at the time the complaint was heard and decided, this is
irrelevant. Bastarache J., in Tranchemontagne, expressly rejected the argument that the
quasi-constitutional status of human rights legislation required that there be an expert
human rights body exercising a supervisory role over human rights jurisprudence. As he
explained, human rights legislation must be offered accessible application to further the
purposes of the Code by fostering “a general culture of respect for human rights in the
administrative system” (paras. 33 and 39; Nova Scotia (Workers’ Compensation Board)
v. Martin, 2003 SCC 54, [2003] 2 S.C.R. 504; and Council of Canadians with Disabilities v.
VIA Rail Canada Inc., 2007 SCC 15, [2007] 1 S.C.R. 650).
[54] Because the Tribunal based its decision to proceed with these complaints and have
them relitigated on predominantly irrelevant factors and ignored its true mandate
under s. 27(1)(f), its decision, in my respectful view, is patently unreasonable. Since it
was patently unreasonable in large part because it represented the unnecessary
prolongation and duplication of proceedings that had already been decided by an
adjudicator with the requisite authority, I see no point in wasting the parties’ time and
resources by sending the matter back for an inevitable result.
[55] I would therefore allow the appeal, set aside the Tribunal’s decision and dismiss the
complaints. In accordance with the Board’s request, there will be no order for costs.”
II.VI.VII. ARBITRATION AND HUMAN RIGHTS TRIBUNAL DECISIONS:
In Vancouver Coastal Health Authority and BCNU, Saunders (April 04, 2017), Labour Arbitration
Cases 280 L.A.C. (4th)156 arbitrator Saunders stated that:
“80 In my view, this concern illustrates a key difference between the incidents that were
the subject of College of New Caledonia and Getsco, and the broader inquiries at hand
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in cases such as this one and BCPSEA #1 (Fifth Disease). The fact that WorkSafeBC would
retain the ability to address the same subject matter raises the spectre of parallel
litigation, inconsistent decisions and a lack of finality. As the Employer submits: Even
where WorkSafeBC has not been involved in a matter, it retains exclusive jurisdiction
over interpretation and questions of fact and law under section 113. It cannot be
expected to defer investigation and enforcement because a labour arbitration has been
conducted on the same set of facts. This will create precisely the problem noted by the
arbitrator in Ministry of Forests and BC Ferries: WorkSafeBC will retain jurisdiction to
perform its own investigation and could come to different conclusions, resulting in
confusion. This point needs to be considered in conjunction with the Board’s duties
under the Code, which includes the promotion of conditions favourable to the orderly,
constructive and expeditious settlement of disputes. Conducting arbitrations before a
board with parallel jurisdiction to WorkSafeBC does not facilitate an orderly resolution,
but instead has the potential to create overlapping or inconsistent decisions and invites
potential abuses of process through multiple proceedings on the same issues. (ibid.,
paras. 85 and 86)”
This was affirmed in the BC Labour Relations Board Reconsideration decision in Health
Employers Association of British Columbia on Behalf of Vancouver Coastal Health Authority and
BCNU, Glougie (October 25, 2017), BCLRB No. B187/2017. The award states, in part, that:
“41 As indicated in Regina Police Association, the approach to resolving jurisdictional
disputes between two competing statutory regimes requires an arbitrator to consider
whether the dispute falls within the ambit of the collective agreement. The Award in
the present case is not organized in a way that obviously follows that two-step
approach. Rather, the Arbitrator said that he must determine at the second step of the
test whether the essential character of the dispute arose under legislative scheme
(Award, para. 47) and the bulk of the Award reflects his reasons for concluding it did.
Only after setting out his analysis and conclusions about the statutory scheme does the
Arbitrator turn to his analysis of the Collective Agreement. I do not agree with the
Union, however, that the Arbitrator’s organizational decisions are sufficient to establish
that he failed to consider the language of the Collective Agreement at all. While the
order in which those two issues are discussed in the Award does not obviously follow
the Court’s approach in Regina Police Association, for the reasons given above, I am
satisfied the Arbitrator nonetheless considered the language of Article 32 and concluded
the dispute did not fall within its ambit.”
This line of thought was echoed in several more arbitrations and human rights tribunal
decisions across Canada. The most recent notable case was KH v. HTS Engineering Ltd., Ontario
Human Rights Tribunal, McKendy, Vice-Chair (November 28, 2018), 2018 HRTO 1672 (CanLII).
The decision stated, in part, that:
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“[T]he issue of whether the [employer] failed to accommodate [KH's] disability-related
needs on November 2, 2016, and whether his disability was a factor in the end of the
employment relationship was squarely before the OLRB. In reaching its conclusion the
ORLB considered the evidence of both parties with respect to [KH's] allegations and
found that [he] did not establish that he raised a medical concern with respect to his
inability to do the work. The result of this, is that if the matter were to proceed before
the Tribunal, [KH] could not be successful without the adjudicator coming to a
conflicting decision with respect to the facts. The role of the Tribunal is not to sit in
appeal of the decision of the OLRB.”
III.

CONCLUSION:

As stated above compensation should be paid to injured workers without regard to fault; there
should be security of payment of compensation; administration of the scheme and adjudication
of claims should be handled by an independent commission; and, compensation should be
provided quickly and without court proceedings. 37 Workers deserve the Historic Compromise 38
that they were guaranteed a century ago rather than the rapid movement towards a model
predicated on cost containment and efficiency at any cost – including worker’s lives and the
lives of their families. The following figure should not be the epitome of the current system
when looking for the basic redress under the Historic Compromise:

“Changes to the BC Workers’ Compensation System (2002- 2008): The Impact on Injured Workers” (April 22, 2009). See
https://bcfed.ca/sites/default/files/attachments/1520-09br-Insult%20to%20Injury.pdf
38 See https://www.worksafebc.com/en/resources/about-us/videos/historiccompromise?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q%3Dhistoric%2520co
mpromise%26sort%3Drelevancy%26f%3Alanguage-facet%3D%5BEnglish%5D
37
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Respectfully submitted,

Tom McKenna
CUPE National Health & Safety Representative and WCB Advocacy
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