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The CCPA-BC asked Sarah O’Leary to prepare this submission, as an experienced disability
lawyer who has worked extensively on workers compensation cases and policy reform
issues. Her expertise includes research on the impacts of provincial government changes to
BC’s worker compensation regime, published in the 2009 BC Federation of Labour report
Insult to Injury Changes to the BC Workers’ Compensation System (2002- 2008): The Impact on
Injured Workers, which she co-authored with Stan Guenther and Janet Patterson.
The CCPA-BC supports the principles of the Historic Compromise embodied in the Meredith
Report of 1913. Administered properly, this set of principles would ensure fair and full
compensation for injured workers even today.

Background
In the late 1800s and early 1900s, with the growth of the industrial revolution, working
conditions grew increasingly harsh and dangerous for working people. A wave of public
opinion gave rise to a search for a legislative solution to the growing number of workers and
families impoverished by workplace injury and death.
Prior to 1913, injured workers could only be compensated for a work injury by suing the
employer. In practical terms, this remedy was beyond the means of most workers.
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Employers worried about lawsuits that could bankrupt them and sought ways to limit their
liability.
The Meredith Report was commissioned by the Ontario government and presented an
alternative to this system.
After 1913, many provinces in Canada adopted these principles which paved the way for an
historic compromise in which, if implemented properly, employers fund the compensation
system and share the liability for injured workers. In return, injured workers receive benefits
while they recover from injury, and cannot sue their employers.
These principles govern the Workers’ Compensation system in provinces and territories as
administered by Workers’ Compensation Boards through Compensation Acts, policies,
procedures and regulations.
The Meredith Principles are based on:
1. No-fault compensation, which means workers are paid benefits regardless of how
the injury occurred. The worker and employer waive the right to sue. There is no
argument over responsibility or liability for an injury.
2. Security of benefits, which means a fund is established to guarantee funds exist to
pay benefits.
3. Collective liability, which means that covered employers, on the whole, share
liability for workplace injury insurance. The total cost of the compensation system is
shared by all employers. All employers contribute to a common fund. Financial
liability becomes their collective responsibility.
4. Independent administration, which means that the organizations who administer
workers’ compensation insurance are separate from government.
5. Exclusive jurisdiction, which means only workers’ compensation organizations
provide workers’ compensation insurance. All compensation claims are directed
solely to the compensation board. The board is the decision-maker and final
authority for all claims.
If employed properly, this system can work to provide protection to workers and employers
both. Unfortunately, Workers' Compensation has become a political football and the
practical reality of the system is far from that envisioned by Justice Meredith.
In recent decades, governments across the country have undercut the benefits workers get
from the Workers' Compensation system, while maintaining the blanket protection of
employers from lawsuits.
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Issues of Concern
RELATIONSHIPS BETWEEN WORKSAFEBC STAFF AND INJURED WORKERS MUST BE IMPROVED.
It is commonplace to hear stories from injured workers of delay, an inability to get any
response from their case managers, and of being treated with rudeness and disrespect. In
turn, we are concerned about the directives and workloads experienced by front-line
workers compensation staff, whose must do their jobs within the policy frameworks
governments and WorksafeBC itself put in place, including the organizational culture these
create.
Injured workers are generally in a state of crisis when dealing with WorksafeBC (also referred
to as “the Board” in this submission); workers are sick or in pain and may be disabled for the
first time in their lives. With their income disrupted, they still have bills to pay and they
need assurances that their benefits will arrive promptly and regularly in order to pay their
bills and meet their needs.
For those with psychological injuries, a failure on the part of the Board to communicate or
respond to telephone calls serves to significantly exacerbate their condition. It seems, in
fact, that the mental health units are particularly dysfunctional; we have heard stories
(which we have verified) of case managers “disappearing” without explanation for many
months at a time with no alternate case manager assigned to replace them.
Telephone calls to case managers and vocational rehabilitation consultants (VRCs)
frequently go unanswered and because the calls have been made to their direct number,
there is no record that the calls were ever made. When case managers deny that they have
ignored a worker’s calls, there is no way for the worker to prove they ever called unless they
go through the main switchboard or “Service Centre”.
We suggest that all calls to board staff be logged in order to avoid this situation.
It is not uncommon to hear complaints of incivility from board staff to workers. These
accounts are not recorded in the memos to file, but when one hears the same story again
and again from various workers about the same board officer, it rings true. Accounts of VRCs
telling skilled tradesmen in their 50s that they “can get a job at MacDonald’s if they have
to” are simply not acceptable. These kinds of interactions reflect a contempt for working
people that has no place in an agency that is there to serve them.
Various tales of very young case managers and VRCs lecturing older workers about their
“work ethic” when these workers have taken pride in their commitment to their jobs for
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decades, demeans and humiliates people who have done nothing to incur such contempt
other than to get injured on the job.
The process that each injured worker must follow through the compensation system can be
indecipherable and byzantine. In this respect, support, guidance and ready explanations
about what they need to do and what comes next are essential. This kind of support is
almost entirely missing in the current system.

EXTENSIONS OF TIME
Missed deadlines on appeals are commonplace, especially for injured workers who are
unused to working with computers or paper. The criteria for granting extensions of time
changed in 2003, placing undue emphasis on the injured worker to monitor the actions of
their lawyer or representative (if they have one) or navigate a complex system of rules and
review processes on their own.
These policies are implemented in an arbitrary manner by the Review Division. The Workers
Compensation Appeal Tribunal (WCAT) tends to be more reasonable in its practice. For
example, the Review Division has said that filling out the board’s own official authorization
form naming a worker’s representative (the 63m4) is not sufficient to garner recognition
from the board for the purposes of notification of decision letters. We have verified one case
where a 63m4 was submitted naming a law firm as acting for a worker. But when a
subsequent decision letter was issued, it was not copied to the law firm. The worker assumed
it had been, and did not notify his lawyer about the letter. When a Request for Review
deadline was missed, the Review Division determined that the 63m4 was “not enough” to
indicate representation and thus to necessitate copying the lawyer. The worker’s extension
of time application was denied. This notwithstanding the fact that the 63m4, the board’s
own form, expressly provides that:
My representative will represent me with respect to the following WorkSafeBC matters,
including any reviews or appeals that may arise:
•

All compensation claims matters, including section 10(8) transfers

There is no appeal to WCAT of extension of time decisions from the Review Division, thus
there is no recourse for a worker denied due process in this way.
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WORKERS' ADVISERS OFFICE
The Workers' Advisers Office is instrumental in assisting injured workers to navigate the
perilous channels of the Workers' Compensation system. The services provided by the
Workers' Advisers Office have dramatically changed since 2001. While Workers' Advisers
used to provide complete representation once a file had been opened for an injured worker,
the services they offer now have become quite limited. We have heard from many workers
over the years (and have verified in their files) that their initial contact with the Workers'
Advisers Office, if they are put in contact with an Adviser at all, simply informed them
about what evidence they would need in order to be successful in an appeal. It is our
understanding that it is left up to the worker to gather this evidence. Whether this is the
case in every instance we do not know, however we have seen sufficient numbers to confirm
that it is a common practice.
Many workers are unfamiliar with dealing with bureaucracy, many injured workers do not
have high literacy skills. Telling them to go out and obtain a medical/legal opinion from a
doctor presents in insurmountable obstacle to an untrained person. We feel that the
Workers' Advisers Office should offer full service representation to injured workers.

PENSIONS
In 2002, the previous government dramatically altered Workers' Compensation pensions for
those workers who have sustained permanent disabling injuries. Firstly, by terminating
pensions at age 65 as opposed to a pension for life, under the old system. Secondly, by
implementing a new test/standard for determining pensionable earnings loss that is unfair
to workers and contrary to the original intent of the Workers' Compensation scheme.
The system employed prior to 2002 awarded a worker the greater of a permanent functional
impairment award and a loss of earnings award. That is, the percentage of a worker’s
physical or psychological disability versus the actual amount of income they are losing
because of their disability.
Both were assessed at the same time and the larger pension was awarded. Under the Workers'
Compensation Amendment Act 2002, a new test was imposed that required a worker to prove
that their loss was so exceptional that a permanent functional impairment award was not
sufficient to compensate for it.
WorkSafeBC on its own initiative, took this even further: they delineated, in a Practice
Directive, that a loss was not significant unless it was 25%.
Practice Directive C6-2 states that:
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WorkSafeBC recognizes that a “significant loss of earnings” exists where the difference
between the worker’s pre-injury earnings against the combined total of the post-injury
earnings and the amount of the section 23(1) award is at least 25%. In addition,
WorkSafeBC recognizes that a “significant loss of earnings” does not exist when the
calculated result is 5% or lower.
We submit that this practice by the Board is prejudicial to working people. Perhaps someone
independently wealthy would not consider a 20% loss of income “significant” (although we
doubt it), but working people in any income bracket would keenly feel such a loss.
Studies have shown that most Canadians live close to the edge financially. To pronounce
any loss of income due to workplace injury as “insignificant” is arbitrary and unfair. To
dismiss up to 24% of income as insignificant is callous indeed. This is further exacerbated by
the fact that not all income is counted in determining a worker’s wage rate, so the base
figure may be low to begin with.

MAXIMUM WAGE RATE
Most workers already suffer a huge blow by the limiting of their actual wage rate to the
board maximum wage rate.
BC’s maximum wage rate for 2019 is $84,800 per year. For many workers this is significantly
lower than they earn. This amount is further reduced because the Workers' Compensation
Amendment Act (2002) altered the amount of benefits paid to 90% of net as opposed to 75%
of gross, effectively reducing benefits by 13%. Thus, if a worker is earning $100,000 a year,
their wage rate will firstly be capped at $84,800 and then further reduced by 10%.
This is completely unreasonable when one considers that Alberta has no maximum wage
rate cap. Prior to September 1, 2018, that province’s maximum wage rate was $97,800. As of
September 2018 their benefits are based on the actual earnings. BC workers fare much worse
under the current system than their neighbours in Alberta. We cannot determine any
reasonable rationale for denying workers benefits based on their actual wage rate, which
appears to be geared to minimizing employer assessment rates. This is where, again, the
current Workers' Compensation Act fails to meet the principles set out in the Meredith Report.

LIGHT DUTIES AND RETURNS TO WORK
The onus has shifted in the last decade and a half to forcing injured workers to prove they
cannot work, as opposed to requiring proof that work is suitable for an injured worker.

Page 7 | Submission to the Workers’ Compensation Reviewer by the Canadian Centre for Policy Alternatives’ BC
Office

_____________________________________________________________________________________
If an employer says they have appropriate light duties available, there is generally a
presumption on the part of the Board that they are suitable. The evidence of the worker or
even his or her doctor, that the job is unsafe for someone with their injury, is often
discounted.
Employers have clearly organized to ensure that they can utilize this change in emphasis.
Workers across the spectrum of occupations have told stories of forms being thrust into
their hands before they even get to a hospital, sometimes even while they are still in the
ambulance, requiring them to sign and acknowledge that they are aware that “appropriate”
light duties exist.
If the worker has signed this form, adjudication at the Board will generally assume that the
work must be suitable. Indeed, there have been instances of workers having been offered the
form, and having lost it, or declined to sign it, and still having had their benefits denied,
irrespective of whether they understood the significance of the form or not.
We submit that the average working person listens to their doctor. If their doctor tells them
not to work for three weeks, the reasonable person will follow that advice. Yet, board
medical advisors will routinely pronounce that a particular job is suitable for a recovering
injured worker, without having examined or even spoken to them, only having seen the
employer’s description of the job, even if the family physician has expressly prohibited their
patient from returning to work.
The strong emphasis on return to work is on keeping costs down for the employers, largely
at the cost of the injured worker’s health and well-being.

CHRONIC PAIN
The CCPA-BC published a paper in 2015 by Dr. Cecil Hershler, addressing the problems
with the board’s methods of dealing with injured workers who suffer chronic pain. (See:
Work injuries, chronic pain and the harmful effects of WorkSafeBC/WCB compensation
denial -A policy brief.)
The imposition of a 2.5% limit to chronic pain awards is grossly unfair to injured workers.
Like any disability, the impact on an injured worker will vary widely depending upon the
nature and degree of the chronic pain.
The Courts also have weighed in on the issue and found that the attempt by workers
compensation boards in various jurisdictions to limit benefits for certain conditions, such as
chronic pain, contravened the equality rights provision of section 15 of the Canadian
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Charter of Rights and Freedoms stating that differential treatment on the basis of the type of
disability is discriminatory.1
We submit that chronic pain should be assessed and compensated like any other disability.
We refer to the paper mentioned at the start of this submission, Insult to Injury, which
considered the effects of the legislative changes of 2002-03 to the Workers' Compensation Act.
It found,
We have identified a growing trend in the WCB to confine the extent of recognition of
disability, with a corresponding reduction of benefits. The WCB has come to determine an
injured worker’s employability through definition of “limitations” (those activities that the
injured worker cannot physically perform) and “restrictions” (those activities that are
medically proscribed as ones that would further injure the worker). The effect is most
pervasive in the area of chronic pain: the WCB considers that pain results in no limitations
(pain does not render an activity impossible to perform) and no restrictions (performing a
painful activity does not cause further injury). As a result, pain is not accepted as an
obstacle to employment. The impediments caused by pain, such as reduced tolerance, stress,
fatigue, or weakness are not taken into account. The WCB requires “objective” evidence of
disability, and discounts the “subjective” experience of the worker.2
The restriction of chronic pain awards to 2.5% is not included in the legislation but is,
again, a policy imposed by WorkSafeBC on its own initiative to devastating effect.

Conclusion
In closing, we refer to the 2009 paper, Insult to Injury written by Stan Guenther, Janet
Patterson and Sarah O'Leary. This paper more extensively documents the costs to injured
workers of the 2002 changes to the Workers' Compensation Act — changes that were
implemented to reduce employer costs, and which have harmed working people greatly. We
endorse the proposals of that paper and encourage the BC government to implement its
recommendations.

1

For example, Nova Scotia amended its compensation legislation and regulations to exclude workers with chronic pain
from all compensation, except for four weeks of treatment. In 2003, the Supreme Court of Canada ruled that these
exclusionary provisions were contrary to Section 15(1) of the Charter of Rights and Freedoms (Nova Scotia (Workers’
Compensation Board) v. Martin and Laseur, 2003 SCC 54).

2

Insult to Injury : A Summary Report to the BC Federation Of Labour, 22 April 2009 at page 16.

Page 9 | Submission to the Workers’ Compensation Reviewer by the Canadian Centre for Policy Alternatives’ BC
Office

_____________________________________________________________________________________
Our Workers' Compensation system must become more worker-friendly. It needs to be
comprehensible to the average working person so that lawyers are not needed to navigate it.
Above all, the Workers' Compensation system needs to ensure that it provides the safety net
it was meant to. Workers in BC need to know that they will be cared for fully and fairly if
they suffer disabling injuries, a reassurance they do not have at present.

