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EXECUTIVE SUMMARY
1.

CREATION OF AN EMPLOYER RE-EMPLOYMENT OBLIGATION
1. Require all employers who regularly employ 20 workers or more to re-employ workers who
suffer injury or illness that arises out of and in the course of their employment.
2. Prescribe that the Workers Compensation Board will determine a worker’s level of fitness
using the treating health care provider’s recommendations of functional abilities, restrictions
and limitations. To determine the level of fitness (ie able to perform essential duties)
the Workers Compensation Board shall use the expertise of a professional (ergonomist,
kiniseologist etc) and the union where applicable, to determine accommodation options.
3. Prescribes a duty to accommodate that mirrors the duty to accommodate under human
rights legislation.
4. Contains the provision that if a worker is terminated within 6 months of being re-employed
the presumption is that they were terminated because of their injury.
5. State explicitly that if a collective agreement provides better protection for an injured
worker than the legislated provision then the collective agreement prevails.

2.

CHRONIC PAIN ENTITLEMENT
1. Amend the Workers Compensation Act to provide that chronic pain is to be assessed, treated
and compensated like other disabilities.
2. Include in the policy fibromyalgia, somatoform pain, myofascial pain syndrome and
psychogenic pain disorders.
3. Require the WCB to utilize Table XX of the Permanent Disability Evaluation Schedule
guidelines for compensation for chronic pain conditions, ranging from 0 – 100 percent based
on mark life disruption.
4. Return to work policies/practices should recognize limitations caused by chronic pain
conditions.

3.

PSYCHOLOGICAL INJURIES-CHRONIC MENTAL STRESS
1. Repeal Section 5.1 of the Workers Compensation Act so that all injuries, physical or
psychological are adjudicated with the same eligibility criteria provided in Section 5(1)
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EXECUTIVE SUMMARY

4.

SURVIVOR BENEFITS-LUMP SUM
1. Amend Section 17(13) to increase the lump sum payment to a dependent surviving
spouse, common law spouse or foster parent by substituting the following language
: A lump sum payment shall be made to a dependent surviving spouse, common law
spouse or foster parent in the amount of $92,959.81

5.

NON TRAUMATIC HEARING LOSS
1. Revise the calculation of non traumatic hearing loss to include 4 frequencies of 500,
1,000, 2,000 and 4,000 Hz.

6.

OCCUPATIONAL DISEASE RESEARCH
1. Amend the Act to add a provision that creates an entity named the BC Occupational
Disease Panel funded by the WCB accident fund, but separate and distinct from the
Workers Compensation Board.
2. This Occupational Disease Panel would consist of representatives of organized labour,
management, scientific, medical and community interests.
3. The mandate will be prescribed in legislation and include the following;
(a)

to investigate possible occupational diseases;

(b)

to make findings as to whether a probable connection exists between a disease
and an industrial process, trade or occupation in British Columbia;

(c)

to create, develop and revise criteria for the evaluation of claims respecting
occupational diseases; and

(d)

to make recommendations regarding additions or deletions to Schedule B;

(e) to advise on eligibility rules regarding compensation for claims.
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7.

AUTHORITY TO AMEND SCHEDULE B
1. The Act be amended so as to require the Ministry of Labour to ensure a comprehensive
review of each Item in Schedule B is undertaken on a regular basis, and in any event at
least once every 5 years.
2. Amend the Act to add a provision that creates an entity named the BC Occupational
Disease Panel funded by the WCB accident fund, but separate and distinct from the
Workers Compensation Board.(see recommendation previously)

8. COMPENSATION FOR OCCUPATIONAL DISEASE
1. Amend the Act to provide that when a worker is diagnosed with an occupational
disease that arises out of and in the course of employment after retirement in the
employment where the exposure occurred, compensation benefits will be calculated
using the workers most recent earnings in the employment where the exposure
occurred as if the worker was still earning wages from that employment.

9. PAYMENT FOR THE DAY OF INJURY
1. Amend Section 5(2) of the Workers Compensation Act to require the employer to pay
an injured worker full wages for the day on which a compensable injury occurs.

10. CANNABIS FOR MEDICAL RELATED PURPOSES
1. Create policy on the use and payment of cannabis for medical related purposes.

Workers’ Compensation Review
Government of BC

3

SUBMISSION BY USW LOCAL 2009 - RESTORING FAIRNESS

4

Workers’ Compensation Review

Government of BC

SUBMISSION BY USW LOCAL 2009 - RESTORING FAIRNESS
INTRODUCTION
The United Steelworkers (USW) represents more than 280,000 Canadian members, 40,000 of
whom work in the forest industry. Our Union, the USW, has helped working people win better
wages, benefits, working conditions and workplace justice for more than 70 years. The USW is
known for our work in the areas of health and safety, workers’ compensation, equality, human
rights, global justice, environmental action, organizing, and education.
The United Steelworkers (USW) Local 2009 is based out of Langley, British Columbia. Our Local
Union represents over 3000 members working in many industries including, sawmills, logging,
steel service centres, steel manufacturing, wood products remanufacturing, nurseries and
greenhouses, plastics, transportation and trucking, gaming facilities, offices and warehouses,
auto parts, health care facilities, universities, and more.
We thank you for requesting stakeholder feedback on the review of the BC Workers
Compensation system. USW Local 2009 appreciates the opportunity to comment on this
extremely important review and hopes that any follow-up recommendations from this review
will be implemented immediately.
USW Local 2009 is of the understanding that subject to further direction from the Minister of
Labour, the review will assess the following specific issues:
a.

The policy and practices used in the workers’ compensation system relating to supporting
injured workers return to work.

b.

An evaluation of current WorkSafeBC policy and practices through a Gender-based
Analysis Plus (GBA+) lens.

c.

Modernizing WorkSafeBC’s culture to reflect a worker-centric service delivery model. This
model should incorporate a best practices, research-supported approach to managing
physical and mental injuries caused by the workplace.

d.

Recommendations dealing with issues related to the improved case management of
injured workers.

e.

What specific steps are required to increase confidence of workers and employers in the
workers’ compensation system, including but not limited to the Fair Practices Office, and
in the other services provided by WorkSafeBC.

f.

Whether there are any other urgent compensation issues that were not addressed
in the final report to the Board of Directors of WorkSafeBC on how to manage the
unappropriated balance in the Accident Fund.
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BACKGROUND
Canadian workers and their families gave up their right to sue employers for workplace-related
injury, illness or death many decades ago. In exchange, they agreed to the transfer of power
and resources to various provincial and federal bodies so that victims of occupational injury
or fatality were provided fair and just compensation without the involvement of the courts.
Historians often refer to this negotiation as an implied social contract.
The Workers’ Compensation Board (“WCB”) is an independent provincial authority created
by the Workers Compensation Act. The WCB is responsible for adjudicating and administering
benefits to workers and their surviving dependants in the circumstances where an occupational
injury, disease or death has occurred. The WCB in British Columbia(BC) is also responsible for
the regulation, administration, adjudication and enforcement of the provincial occupational
health and safety regime.
The workers’ compensation system in BC impacts every employer and worker in the province
to some degree. Participation in the compensation scheme is mandatory, and the occupational
health and safety program is applicable to all provincial employers and workers. To describe the
overall BC workers’ compensation system as being complex would be an understatement.
The genesis of our workers’ compensation system arises from what is referred to as the “historic
compromise”. Pursuant to the “historic compromise”, the workers’ gave up the right to sue their
own employers in court, and to seek full damages for all economic and non-economic losses
they had incurred as a result of a work-related injury or illness. In return, workers were provided
protection against income losses arising from a work related injury or illness, regardless of fault.
For their part, employers were required to fund, on a collective basis, the workers’
compensation system which provided the no-fault benefits to injured workers. In return,
employers were protected from legal actions being brought by injured workers, and from the
potential liability for a substantial amount of damages, which could have a devastating impact
on the viability of an individual employer.
In our opinion, these underlying premises are as valid today as they were in 1917 when
BC’s first workers’ compensation legislation was enacted. USW Local 2009 posits that the
“historic compromise”, the foundation of our workers’ compensation system, has been eroded
significantly over the nearly past two decades. It is now time to restore justice, balance and
fairness back into the system.
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RECOMMENDED CHANGES

1.

Creation of an Employer Re-employment Obligation

History of Re-employment Under the Ontario Workers’ Compensation Act
In Ontario the passage of Bill 162, amendments to the Workers’ Compensation Act, in 1989
brought many changes to the workers’ compensation system. It was a time that employers in
Ontario were complaining of the soaring compensation premiums, the medical community was
opining that return to safe and sustainable work was the best treatment protocol and course of
action for injured workers and human rights law was developing that affirmed that workers had
a legal right to return to work after injury and before full recovery.
One of the more important changes was in the legislative creation of an employer’s reemployment obligations, the first of its kind in Canada. These obligations that employers were
given towards their injured workers were originally contained in Section 54 of the Workers’
Compensation Act but subsequently relocated to Section 41 where the obligation resides today.
The provision was limited in its application and equally complex in its practice.
Only employers who regularly employed 20 or more workers were covered and the obligation
lasted only a maximum of two years. This was a far cry from the superior scope of protection
under human rights.
However, the provision contained protections not available in human rights legislation. The
first was that if a worker was terminated within 6 months of being re-employed, the legal
presumption was that they were terminated because of their disability.
The second protection was that if a collective agreement provided better protection than
the legislation the collective agreement prevailed. In human rights legislation, there is little
consideration given about preserving the integrity of the collective agreement.
The re-employment provisions of the Ontario Workers Compensation Act also required the duty
to accommodate (and it was explained that it was the exact same duty to accommodate i.e. up
to the point of undue hardship) contained in human rights statutes.
In theory the re-employment obligation was proactive and should have resulted in drastic
increases to successful return to work outcomes. It did not.
The blame for the lack of significant success was bestowed onto injured workers with the
belief that injured workers were under motivated to return to work after injury and that a legal
obligation was required to incent them to participate in return to work efforts. In 1998 through
the passage of Bill 99, new obligations were created for injured workers to co-operate in return
Workers’ Compensation Review
Government of BC
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to work efforts and more obligations were created for the employer to also co-operate in the
return to work process. The obligations were to operate conjointly between the employer and
the injured worker and the legislative obligations mirror each other for the most part.
Many provinces across Canada adopted the re-employment language of Ontario. Some
provinces made a few strategic tweaks to the adopted language that may have influenced the
positive success of the provision.
This submission will attempt to examine some of the flaws in key areas of re-employment
obligations in other jurisdictions, both in the manner in which they are administered and
interpreted, and in the manner in which the Act is drafted. This submission will suggest
alternatives and solutions to these problems.
Notice and the Determination Process
Section 41(2) of the Act outlines the Workplace Safety & Insurance Board (WSIB) obligation to
make a determination with respect to a worker’s fitness. As a starting point in the legislation,
the WSIB must determine whether or not that worker can return to work, and if so, the worker’s
level of fitness. Subsequent to this determination the WSIB is required to give notice of their
determination to the employer. The formal notice triggers the exact obligation of the employer.
If the worker is healthy enough to be able to perform all of the important functions of their job,
that worker will be determined fit to perform the essential duties of the pre-injury employment.
If the worker is not healthy enough to do this, but could perform some kind of lighter work,
that worker will be determined to be fit to perform suitable work.
If the worker’s health status changes, or new facts about the worker are discovered, the Board
must re-determine the worker’s level of fitness and adjust it accordingly.
In both of these cases, the employer has a duty to accommodate the workplace which must
be examined when making the determination. In other words, if all that prevents an injured
worker from being able to perform the essential duties of the pre-accident employment is an
accommodation to the worksite such as the provision of an ergonomic chair or a lifting device,
that worker will be determined to be fit to perform the essential duties of the pre-accident
employment.
Once the determination is made, the Board must send notice of its determination to the injured
worker’s pre-accident employer. Upon receipt of this notice, certain obligations are imposed on
the employer. If the employer receives a notice that the worker is fit to perform the essential
duties of the pre-injury job, it must offer the pre-injury job, or some comparable employment.
If the employer receives notice that the worker is fit to perform suitable employment, the
employer must offer the first available suitable work that becomes available after the notice.
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This process was one of the more controversial topics in the field of re-employment rights under
the Act. The controversy stemmed from the fact that early decisions of the Ontario Workers’
Compensation Appeal Tribunal (hereinafter the “WCAT.”) indicated that if the Board did not
make a proper determination, or did not send notice of this determination to the employer then
there were no re-employment obligations placed upon the employer.
Subsequent cases refused to follow these early cases, and more appropriately the WCAT
recognized that there was a general re-employment obligation placed upon the employer,
whether or not the WSIB made a determination of the fitness of the injured worker.
Once a determination is made and the employer is given notice of this determination, certain
obligations arise upon the obligation imposed upon an employer when the injured worker is
fit to perform the essential duties of the pre-injury job is much stronger than the obligation
imposed when the worker is only fit to do suitable work.
When a worker is fit to perform the essential duties of the pre-accident employment, the
employer has no choice but to offer the worker the pre-injury job, or a comparable job.
While there may be some question as to what constitutes the pre-injury job, and what
constitutes a comparable job, there is little question that the obligation imposed is absolute.
The only defense that is given to employers for failing to offer employment in these cases is that
the employer had just cause to terminate the injured worker prior to the accident.
The obligation imposed upon the employer when an injured worker is found fit to perform
only suitable work is anything but absolute. The employer has to offer suitable work only if it
becomes available. There is no requirement that the employer make suitable work available to
the injured worker.
Given the nature of this obligation, in order for the injured worker to succeed in a reemployment application, the worker would have to show that the employer did not offer
suitable work, and that the suitable work was available.
In a non-unionized environment, this second requirement places substantial evidentiary burden
on the injured worker, since that worker would not always have access to information as to
which suitable jobs became available, and when these jobs became available.
The limited obligation placed upon an employer when the worker is only fit for suitable
work and the evidentiary problems that come with this are an unjustifiable weakness in the
legislation.
The second flaw is the failure of the adjudicator to make the proper determination of level of
fitness. Without the intimate knowledge of the necessary and essential tasks of the pre-injury
Workers’ Compensation Review
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job and the expert experience of how to accommodate those tasks, it is more likely than not,
that the determination by the WSIB favours only a suitable work notice.
One of the fundamental purposes of the re-employment obligation is to encourage employers
to return injured workers to work as soon as they are safely able. Having a dispute about the
worker’s level of fitness stands in the way of re-employing an injured worker, and giving an
employer technical defenses to its failure to re-employ an injured worker, seriously undermines
the purpose of the re-employment obligation.
The Presumption and Just Cause
Subsection 41 (10) of the Act, in our opinion, probably the most controversial subsection of
Section 41, states:
(10) An employer who, having re-employed a worker in accordance with this section,
terminates the employment within six months, is presumed, unless the contrary is
shown, not to have fulfilled the employer’s obligation under this section.
The controversy stems from the fact that the section does not indicate what must be shown
in order for the employer to rebut the presumption that the employer has not fulfilled its
obligations under the Act. As a result of this, the WSIB and the WCAT have taken radically
different approaches in deciding these cases.
The WSIB has taken the position that in order for an employer to rebut the presumption, it must
be shown that the reasons for the termination are unrelated to the accident or the disability,
and those reasons must give the employer “just cause” to terminate the employee.
The WCAT has expressly rejected that approach and has instead adopted a standard that makes
it much easier for an employer to justify the termination of an injured worker; this test may be
called the “non-discrimination” test. According to the WCAT the employer may terminate an
injured worker within six months of re-employment if the true reasons for the termination have
nothing to do with the accident, the claim for Workers’ Compensation, or the ongoing disability.
Probably the easiest and most sensible way to implement the just cause standard would be
to redraft the section so that the test is explicit in the BC Workers Compensation Act. In other
words, an employer would be presumed not to have fulfilled its obligations under the Act unless
it can be shown that the employer had just cause to terminate the employee within six months
of the re-employment.
The Effect of Caron on Workers’ Compensation
In recent years, there have been a number of decisions related to the obligations of employers
in their management of employees on long term disability. Until recently, however, the
interplay between the duty to accommodate and the obligations of employers under Workers’
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Compensation legislation has left various Workers Compensation Boards unsure if the duty to
accommodate extends beyond the employer’s legislated obligations regarding an injured worker
returning to work.
The Supreme Court of Canada recently addressed the issue1. The employee, Mr. Alain Caron,
worked as a special educator at Centre Miriam. While on the job, Mr. Caron injured his left
elbow. The day after the injury, his employer temporarily reassigned him as the team leader for
the night shift. Mr. Caron spent over two years helping with the required paperwork and with
training and supporting new and existing personnel on the night shift. His employer ended Mr.
Caron’s temporary assignment when the process of transferring disabled persons in its care was
completed. The employer determined that Mr. Caron’s disability made him unable to return to
his pre-injury position, and subsequently indicated that it had no suitable employment.
The Act Respecting Industrial Accidents and Occupational Diseases governs workers’
compensation in the province of Québec. The Quebec Act outlines a number of benefits
available to injured workers. Injured workers who are able to work within a certain period of
time have the right to be reinstated to their previous position or given equivalent employment.
If the injury precludes the employee from returning to their original position, they have a right
to the first suitable employment with the employer. The employer determined it had no suitable
employment and terminated the employment of Mr. Caron.
The issue before the Supreme Court of Canada was whether the employer’s duty to
accommodate applies to workers who apply for and are granted workers’ compensation
benefits. The Court ruled that all Québec legislation must be interpreted in accordance with
the principles in its Charter. Since the duty to accommodate is a core principle of the Québec
Charter, it follows that the duty applied to the interpretation and application of the Act.
The Court stressed that the relevant considerations in demonstrating the lack of reasonable or
practical accommodations requires an individualized assessment.
The Supreme Court of Canada’s decision affirms,that human rights legislation, with specific
reference to the duty to accommodate, supersedes any legislative requirements regarding a
worker’s ability to return to work after injury. It simply is not enough for employers to comply
with their respective Workers’ Compensation legislation. They must first and foremost satisfy
the duty to accommodate. Should a disparity exist between the duty to accommodate and the
relevant Workers’ Compensation legislation, the duty to accommodate must be integrated into
the interpretation and application of legislation.
Employers cannot rely on the determination of Workers’ Compensation Tribunals that they have
complied with their statutory obligations to the employee to prove they have satisfied their
duty to accommodate.
1

Quebec (Commission des normes, de l’équité, de la santé et de la sécurité du travail) v. Caron, [2018] 1
SCR 35, 2018 SCC 3 Supreme Court of Canada
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The duty to accommodate is broader than the obligations of re-employment set out in Workers’
Compensation legislation. Employers are required to meet an overarching set of obligations in
the duty to accommodate that are often more expansive than the obligations imposed by the
relevant workers’ compensation legislation. A more robust analysis of their accommodation
efforts is required.
We state unequivocally that it is time for a re-employment obligation to be drafted into the
workers’ compensation legislation of BC. Currently the WCB has no legal jurisdiction to
enforce return to work and the duty to accommodate. At best they try to influence outcomes
by educating employers of the financial incentives of returning injured workers back to
employment before full recovery and providing financial disincentives to injured workers for not
co-operating in return to work efforts and not accepting suitable modified duties. Human Rights
legislation is a reactive mechanism that is only triggered by an offence of discrimination. The
WCB can be proactive in facilitating effective return to work outcomes through the creation of
an employer re-employment obligation.
RECOMMENDATIONS FOR A RE-EMPLOYMENT OBLIGATION
1. Require all employers who regularly employ 20 workers or more to re-employ workers who
suffer injury or illness that arises out of and in the course of their employment.
2. Prescribe that the Workers Compensation Board will determine a worker’s level
of fitness using the treating health care provider’s recommendations of functional
abilities, restrictions and limitations. To determine the level of fitness (ie able to
perform essential duties) the Workers Compensation Board shall use the expertise of a
professional (ergonomist, kiniseologist etc) and the union where applicable, to determine
accommodation options.
3. Prescribes a duty to accommodate that mirrors the duty to accommodate under human
rights legislation.
4. Contains the provision that if a worker is terminated within 6 months of being re-employed
the presumption is that they were terminated because of their injury.
5. State explicitly that if a collective agreement provides better protection for an injured
worker than the legislated provision then the collective agreement prevails.
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2. CHRONIC PAIN ENTITLEMENT
Chronic pain is not specifically addressed in the current BC Workers Compensation Act.
However, the WCB has restricted workers pension entitlement for permanent chronic pain
conditions to a maximum of 2.5 percent (as a percent of total disability) through its policy.
There is a distinction between chronic pain and persistent pain and defining each is a starting
point to understand how they should be compensated for.
The International Association for the Study of Pain2 defines pain as:
“an unpleasant sensory and emotional experience associated with actual or potential
tissue damage, or described in terms of such damage.”
Pain is a unique experience for each individual. The skills, knowledge and attitude with which
people approach pain is personal. An individual combination of biological, psychological, social
and environmental make-up.
We have all heard examples of one person going through a certain medical procedure and
experiencing excruciating pain, while another person may have described the pain as mild
Noting this, it is understood that pain is subjective in nature and is defined by the person
experiencing it, and the medical community’s understanding of chronic pain now includes the
impact that the mind has in processing and interpreting pain signals.
Chronic pain is generally defined by the medical community as:
“Pain that persists longer than the temporal course of natural healing, associated with a
particular type of injury or disease process.”
The Workplace Safety and Insurance Board’s Chronic Pain Expert Advisory Panel Report3,
released in February 2000, defined chronic pain as:
“Pain that persists six months after an injury and beyond the usual recovery time of a
compensable injury; this pain may continue in the presence or absence of demonstrable
pathology.”

2

The International Association for the Study of Pain® (IASP®) is the leading professional forum for
science, practice, and education in the field of pain. It is an international professional organization promoting
research, education and policies for the knowledge and management of pain. It publishes the scientific journal Pain.
The IASP brings together scientists, clinicians, health care providers and policy makers to stimulate and support
the study of pain and to translate that knowledge into improved pain relief worldwide. IASP currently has more than
7,000 members from 108 countries and in 70 chapters.
3
Report of the Chair of the Chronic Pain Panels August 2000 prepared by Brock Smith, Chair, Chronic Pain
panels for the Ontario Workplace Safety and Insurance Board
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According to the Ontario Expert Panel the term “chronic pain” includes a range of medical
conditions such as fibromyalgia, myofascial pain syndrome and psychogenic pain disorders. It
is generally accepted that permanent chronic pain conditions develop in about 15 percent of
injuries and that there is great variation in the nature and severity of these pain conditions.
Also, individuals have a different tolerance for pain and so there will be a variation in their
resulting disabilities.
The Expert Panel further examined the aetiology of chronic pain and concluded that there was
an organic basis to the pain4.
In some circumstances the changes in the spinal cord and brain persist after the initial “painful”
stimulus has settled. Additional new evidence comes in another “special report “ of the evidence from
studies in animals and humans, with use of advanced technology for imaging the human brain.
Advances in the understanding of chronic pain disorders have occurred from research into spinal back
pain and a greater understanding of the effect of a peripheral injury on the spinal cord and brain.
From spinal back pain research in a medical centre in Australia, invasive diagnostic techniques have
identified a specific diagnosis in 60% of a series of patients with low back pain who were previously
lacking a specific diagnosis from standard assessments. These new diagnostic techniques require
special skill, care, and facilities, in order to avoid complications.
The new diagnoses included intervertebral disc disorders, zygapophysialjoint pain and sacroiliac joint
pain. Fifty percent of another series of Australian patients with chronic neck pain following whiplash
injury had cervical zygapophysial joint pain.
In a randomized controlled trial of patients with pain following whiplash injury, injection of local
anaesthetic into the painful cervical zygapophysial joint controlled pain for up to one year. These
studies have not been duplicated in North America.
Thus, there must be cautious extrapolation of these findings to patients in Ontario. Animal research
demonstrates expansion of nerve cells of the dorsal horn of the spinal cord following electrical
stimulation of peripheral nerves. Experiments show those chemical transmitters of pain and their
receptors are concentrated in the dorsal horn . Further animal research has identified receptors that
can amplify the pain signal in the spinal cord, such that repeated stimulation results in wind -up ,
a dramatic increase in dorsal horn cell excitability. The process may initiate and maintain central
sensitization. Central sensitization involves increased excitability in the spinal cord with recruitment
of previously unaffected nerve cells. This research supports the concept that pain can spread from
injured to non-injured tissue .
Other studies address knowledge of neurotransmitt ers, including substance P, a
peptide neurotransmitter. Substance P differs from other neurop eptides by diffusing
long distances after release. This implicates substance Pin the process of widespread
excitability in the spinal cord and brain.

4
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The association of substance P with pain comes from a number of pain conditions.
Substance P has been detected in painful intervertebral discs, but not in normal intervertebral
discs. Patients with fibromyalgia have raised levels of substance P in cerebrospinal fluid (CSF)
samples, compared with controls. Patients with painful hip or knee problems had elevated levels of
CSF substance P. These substance P levels went down post -operatively in those patients who had
significant pain relief after surgery.
Thus , there is evidence of the presence of substance P in different pain conditions. However, the
evidence has not reached the stage to identify the role, if any, of substance P in diagnosis of chronic
pain.

Pain is generally considered by the medical community to be chronic if it lasts from three to
six months or more or, alternatively, if it persists after an injury has healed. In spite of the fact
that chronic pain is now considered a disease in its own right, patients with severe chronic pain
continue to encounter widespread skepticism.
According to the American Medical Association, Guides to the Evaluation of Permanent
Impairment, Fifth Edition (AMA Guides), chronic pain is recognized as a condition that is multicausal in nature, and involves complex emotional, psychological, behavioural, social and cultural
factors (p.566).
Chronic pain is not protective pain, such as the pain that causes us to pull our hand away from a
hot stove. To understand chronic pain, it is useful to consider the definition of acute pain. Acute
pain is pain experienced immediately following an injury, it has a rapid on-set, severe symptoms
and a short course. Acute pain is protective, and in most cases, caused by an easily recognizable
source such as a fractured bone. When a fracture occurs, acute pain tells us to protect the
injured body part.
In contrast, chronic pain is not a protective response to an injury. According to the AMA Guides,
chronic pain is difficult to assess because there is often no active disease or unhealed injury.
Misconceptions and negative stereotypes about chronic pain abound among the general
public, employers, government agencies and insurance companies and, sadly, among medical
professionals as well. Some of the more common misconceptions about chronic pain are
that it is caused by a psychological disturbance, that patients exaggerate their symptoms for
financial or other gain and that they should learn to tolerate their pain as time goes on. To put
it succinctly, patients with severe chronic pain who have no identifiable other signs of illness or
injury are rarely believed, and stigma is a fact of life for those with chronic pain.
Stigma and disparagement have a devastating impact on the patient with chronic pain; the
negative perceptions of others are demoralizing, hinder healing, lead to depression, and many
other mental health conditions, and make life worse in many ways for the worker.
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Consider some of the psychological effects of chronic pain:
1. Loss of mobility. Chronic pain and suicidal thoughts have been shown to be strongly related.
One of the primary factors is the severe effect that chronic pain has on limiting mobility.
Being unable to move around comfortably, constantly being constrained by pain, being
unable to enjoy normal sexual relations with one’s spouse or carrying one’s children without
fear of injury leaves a damaging mark on the sufferer’s emotions.
2. Depression. Patients with depression are also heightened in their perception of pain, and
will very often be reluctant to carry out treatment modules provided to them for fear of
encountering more pain. The combination of immobility and depression leads to irritability,
nervousness (or anxiety) and an unhealthy desire for isolation. Marital conflicts develop
and escalate. As depression sets in, chronic pain patients tend to become more angry, easily
frustrated, often moody, and plagued with feelings of hopelessness.
3. Misconceptions. Sufferers of chronic pain often misconceive the degree of recovery they
achieve with therapy. Some underestimate their recovery and become progressively
inactive, often avoiding pain altogether. They fail to distinguish hurt from harm, and
shrink away from treatment that may bring about some degree of pain. Others tend to
overestimate their recovery, often injuring themselves repeatedly by carrying out tasks too
difficult for them.
4. Sleep Disturbances. Chronic pain also influences the amount of sleep the patient is able
to get. Difficulty falling asleep and early night awakenings both contribute to progressive
depression, lethargy, and poor memory (especially vigilance tasks). The last effect, that is,
the decline in vigilance due to sleep loss often presents other problems, such as proneness
to accidents.
5. Medications. Medications that limit the effect of pain may also produce nagging side-effects
such as gastrointestinal problems or excessive sleepiness that create further irritation. In
addition, some patients become dependent on pain killers to sleep or function through
the day. Although there is evidence that narcotic drugs prescribed to chronic pain patients
do not produce physical dependencies, these dependencies are often not biochemical but
psychological. In addition, the patient may develop a tolerance to pain medications that are
consistently prescribed.
6. Anxiety. Pain may feature in anxiety disorders because of increased muscle tension or
spasms. Tension headaches, post-infarct pre-cordial pain and other pain syndromes affecting
the musculoskeletal system may occur. Patients injured in motor-vehicle accidents often
suffer from flashbacks of the accident, frequent nightmares, fear of driving or crossing the
street, and extreme anxiety when returning to the site of the accident.
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The Evolution of Chronic Pain Compensation
In relating chronic pain to the realm of worker’s compensation first we need to look at its
progression starting in Ontario, the first jurisdiction to formally address chronic pain..
The Worker’s Compensation Board (now the Workplace Safety and Insurance Board) did not
recognize chronic pain prior to 1986. However, the Worker’s Compensation Appeals Tribunal
(now the Workplace Safety and Insurance Appeals Tribunal) has recognized chronic pain and
allowed entitlement early after its creation in 1985.
In Decision No. 95, dated 02/28/1986, the Tribunal reviewed the medical evidence and the
worker’s personal history and held that, at the time of the hearing, the worker had a partial
disability resulting from the accident. The evidence indicated that the pain was real to him
whether or not there was no organic basis for it. It was reasonable for the worker to abandon
his search for work in 1983 as there was almost no chance of finding suitable work due to his
pain, previous injury, and lack of skills.
In Decision No. 116, also dated 02/28/1986, the Tribunal identified a two part test to consider
the issues under appeal. They stated;
“The main issues for this panel are.
(a) Was the Appeals Adjudicator correct in his assessment of the medical evidence
as disclosing no organic cause for the worker’s symptoms?
(b) If so, are the symptoms nevertheless real to the worker and actually disabling
notwithstanding the failure to find an organic cause which they may be
attributed?
In respect of issue (b), if we were to fi nd in favour of the worker it would be on the basis
that the symptoms had undetectable organic origins or were caused by a post-traumatic
psychophysiological reaction, or some combination of the two. Such a finding would be
wholly dependent on the worker’s subjective evidence concerning his symptoms. Thus
another major issue in this case is whether or not the panel has the confidence in the
worker’s credibility that would allow it to make a finding of disability in the face of no
medical evidence of an objective nature.”
In Decision No. 507, dated 04/15/1986, the Tribunal reasoned;

“Where a disability is caused by chronic disabling pain of a posttraumatic psychogenic nature, the
medical literature identifies a number of environmental stimuli or personal characteristics that may
be contributing to or be the reason for the pain syndrome. It could be argued that these, not the
accident, are the cause of the disability: that the accident was simply the occasion for the symptoms
to emerge. However, the Panel finds the question of cause in this case to be fairly straightforward.

5
6
7

DECISION NO. 9; 1 W.C.A.T.R. 23
DECISION NO. 11 ; 1 W.C.A.T.R. 40
Decision No. 50, 1986 CanLII 509 (ON WSIAT)
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It is satisfied that if the worker is not consciously exaggerating her symptoms, then her condition must
be seen to have been caused by the accident on May 11, 1983. The complaints have been continuous
and consistent and the medical treatment continuous and the role of other factors are purely
speculative.
The absence of any discernible organic cause for a chronic pain condition is obviously of major concern
in assessing the nature and quality of the disability arising from the pain. It is impossible to measure
objectively the level of pain and it is a well-accepted medical fact that the effect of any particular level
of pain may vary dramatically from one individual to another and from one individual circumstance
to another. Some individuals in some circumstances will function effectively while enduring levels of
pain that would totally incapacitate other individuals in other circumstances. How people experience
pain and how they react to the pain they experience is a personal matter for which there are really no
objective criteria much less an objective method of assessment.
In assessing the effect of pain in an individual case, the WCB and this Tribunal will have the benefit
of the impressions of doctors and others who have watched the worker function and react in various
settings but both those observers and ultimately the WCB decision-makers and this Tribunal are all
significantly dependent on a worker’s subjective description of his or her pain experience. Given the
potential for abuse by malingerers and dishonest claimants, it is a worrisome position in which to be
placed.
The medical literature does, however, indicate that some people do experience real pain at disabling
levels resulting from organic causes that cannot be found or from psychogenic magnification or other
psychological or psychiatric phenomena the nature and particulars of which do not appear to be very
well understood, or from some combination of the two.
And it is important that the approach of the Board and of this Tribunal to cases that fall potentially
into such a category should not be too greatly influenced by a concern about the potential for abuse. It
must be appreciated that such cases have not only a high potential for claimants abusing the system,
but also a high potential for the system inflicting grave injustices on claimants. Honest workers who
actually suffer pain at disabling levels for which no organic causes can be discovered, and who are
ultimately denied compensation because their description of the pain experience is not believed,
suffer not only their disabling pain, but also the denial of compensation and the negative impact on
the quality of life for themselves and their families which that denial will normally entail. They also
suffer the indignity of, in effect, being disbelieved. Adjudication mistakes in these cases have greater
potential than most for engendering high levels of anger, frustration and alienation.”

In May of 1987, the Tribunal released a landmark decision that continues to be the leading
case on chronic pain to this day. This decision building on the principles demonstrated by the
Tribunal in their previous decisions precipitated the changes adopted by the Board regarding
entitlement to chronic pain.
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Decision 9158 dealt with a number of issues relating to pensions, assessments and retroactivity,
however, with regards to chronic pain it identified;
•

Chronic Pain conditions which develop from industrial injuries to be generally
compensable in principle, subject to genuineness and adequate motivation.

•

The Board does not presently compensate for chronic pain and that a change in that
policy will involve the development of a new Board chronic pain assessment strategy and
assessment expertise.

•

The need for an early treatment and return to work strategy for incipient chronic pain
cases which will require improved union and employer cooperation in accommodating
disabled workers in the work-place.

•

In the particular case, the disability is caused by a permanent lower back organic lesion
complicated by chronic pain magnification associated with a Psychogenic Pain Disorder.

•

Contrary to the Board’s assessment which was based on the organic element only, the
Panel finds that both elements of the disability result from the industrial accident and are
compensable.

•

The Panel rates the worker’s pension level by estimating the best fit of his total disability
with the bench-mark disabilities in the Board’s Rating Schedule.

The Panel in this decision confirmed some standards in its reasoning that are sound arguments
advocates still rely on today.
The issue is entitlement to compensation for consequences. In the Workers’ Compensation Act,
the breadth of compensation for entitlement for consequences is defined by the words “results
from”.
The worker is entitled to compensation for any permanent disabilities that may be seen to
result from the accidental injury. The Panel concluded that the legislation intends a breadth of
coverage for consequences of industrial injuries that is at least equal to the breadth of coverage
defined by the common-law for consequences of negligently caused personal injuries.
The accidental injury does not need to be the sole cause of the consequent disability for the
right to compensation to attach. It is enough if it is a significant contributing factor.
The compensation system must take the worker as it finds him (The Thin Skull Doctrine
Preexisting pre-dispositions do not affect entitlement (though they may trigger a relief of
costs to the employer). The Panel concluded that there is no difference in principle between
preexisting, predisposing physical weaknesses, such as weak backs, or disc disease or frail
bones, and pre-disposing psychological or emotional states (Frail Spirit). The thin skull principle
8
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applies and the existence of such states, pre-accident, cannot be a bar to entitlement.
Because of the relevance of common-law principles on the question of entitlement to
compensation for consequential disabilities, the Panel concluded that in recent years Canadian
courts have routinely accepted consequential disabilities of a psychogenic nature, including
disabilities caused by psychogenic pain, as the basis for damage awards in personal injury
actions.
The Panel also established 4 basic conditions to consider in determining entitlement to Chronic
Pain;
1. The original injury and/or its sequelae is a significant causative factor in the
development of the condition.
The Panel recognized the importance of evidence of continuity such that it is reasonable to
characterize the chronic pain as pain which has persisted after the original lesion caused by the
accidental injury has healed.

2. The worker’s reports of the pain and of the pain induced disabilities are genuine.
3. Under-motivation is not so serious as to amount to an intervening cause.
4. There are no other unconnected causes so significant as to be seen to effectively break
the chain of causation.
Chapter six of the decision deals at length with the compensability of chronic pain. First, citing
the American Psychiatric Association’s DSM III, expert testimony from four witnesses, one
specific study and “numerous studies of chronic pain over the past 10 or 20 years”, the Tribunal
concluded that “Psychogenic Pain Disorders can no longer be questioned in principle. They are
as involuntary as cases of physical injury and they can be severely disabling.”
Having established that chronic pain is “real”, the WCAT panel went on to ask , “Can there be
sufficient causal connection to the [workplace] accident injury?”
The WCAT panel summarized the employer’s argument9:
The argument is that on the medical evidence these disabilities would not have occurred following
the accident were it not for a host of factors unconnected to employment. These factors may
include a pre-disposing mental make-up or emotional state, secondary gain factors, the personal
vulnerabilities of a worker arising from his or her individual lack of skills. education or language
(which can make a non-major injury appear career-threatening and thus highly stressful), the
nature of family relationships, personal financial circumstances, etc. Since none of these things are
within the control of an employer, the condition they produce should not, it is argued, be regarded
as his or her responsibility.

9
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The decision contains no reference to which particular employers took this view or what
evidence if any they offered to support it.
The argument for the “other side” is summarized and supported by the Tribunal10;
... the industrial injury has been the catalyst which has brought all of these factors into play, that
these severe disabilities would not have appeared had it not been for the accidental injury, and
that, accordingly, they may be seen fairly to have “resulted” from the industrial injury.

It advanced both legal and medical reasons to support this argument.
Adopting the reasoning and logic set forth by the Tribunal in their previous decisions addressing
chronic pain, in 1988, the Board released their first policy allowing entitlement.
Following Ontario’s lead, in the early 90’s a number of other provincial Boards adopted specific
policies for dealing with chronic pain, all which bore a rough similarity to the Ontario model.
Some of the other provincial boards chose to deal with individual cases on the merits of each
claim.
In 1996 Nova Scotia adopted a new approach which financially capped and time-limited
assistance for chronic pain. In Nova Scotia, the Workers’ Compensation Appeals Tribunal ruled
that provisions that limited benefits for chronic pain are unconstitutional. The government
appealed the decision and the Nova Scotia Court of Appeal held that the tribunal did not have
the authority to apply the Charter. The case was referred to the Supreme Court of Canada.
On October 3, 2003, the Supreme Court of Canada released its unanimous decision, Nova
Scotia (Workers’ Compensation Board) v. Martin; Nova Scotia (Workers’ Compensation Board)
v. Laseur, in which the Court held that the Nova Scotia Workers’ Compensation Act and
Regulations limiting benefits for chronic pain infringes the equality rights protected by the
Canadian Charter of Rights and Freedoms (the Charter). The Court also ruled that workers’
compensation appeals tribunal have the jurisdiction to apply the Charter.
Permanent Disability
In Ontario Chronic pain disability (CPD) is the term used to describe the condition of a person
whose chronic pain has resulted in marked life disruption.
Marked life disruption - Because pain is a subjective phenomenon, marked life disruption is the
only useful measure of disability or impairment in chronic pain cases. Marked life disruption
indicates the effect of pain experienced by the worker and the effect on the worker’s activities
of daily living, vocational activity, physical and psychological functioning, as well as family and
social relationships.
10

Ibid

Workers’ Compensation Review
Government of BC

21

SUBMISSION BY USW LOCAL 2009 - RESTORING FAIRNESS
There must be a clear and distinct disruption to a worker’s life, but there is no particular
requirement for this disruption to be either major or minor. The disruption in the worker’s
personal, occupational, social, and home life must be consistent, though the degree of
disruption in each need not be identical.
The presence of “and” in the statement “social, occupational, and home life” suggests that all
three must be present. However, there is no requirement that all three aspects of a person’s life
must be disrupted to the same degree.
Initially, the fact that the worker has not returned to employment may be an indication of
marked life disruption, the assumption being that other components of the worker’s life are
disrupted as well. As the 6 month period progresses, the decision-maker is obliged to obtain
evidence of disruption to each part of the worker’s life - personal, occupational, social, and
home.
A disruption to a worker’s occupational life is also considered to exist if a worker has returned to
employment, that has been modified to accommodate the CPD.
The following list of typical expected disruptions of functional abilities due to chronic pain is to
be used when assessing the extent to which a CPD is affecting a worker’s life.
Marked life disruption - vocational aspects:
• The type and the duration of work may be restricted totally or to a limited degree, i.e.,
modified duties or part-time work only may be possible.
Marked life disruption – physical aspects
•

constant, unremitting pain

•

pain upon movement or use of the “painful body part”

•

specific activities aggravate pain

•

sitting, standing, and walking are limited to short periods of time

•

walking is limited to short distances

•

restricted bending and lifting

•

difficulty getting out of bed in the morning due to stiffness and pain

•

sleep regularly disturbed by pain: difficulty falling asleep, premature awakening, repetitive
awakening

•

sleeping medication is required to initiate sleep

•

change in appetite or weight (increase or decrease)

•

increased or constant tiredness
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•

feeling of unsteadiness when standing

•

dizziness

•

headaches.

The WSIB rates the condition using the Mental and Behavioural Disorders Rating Scale, which
combines elements of the American Medical Association’s Guides to the Evaluation of Permanent
Impairment, 3rd edition (revised), (the AMA Guides) with the WSIB’s Psychotraumatic and
Behavioural Disorders Rating Schedule.
The Mental and Behavioural Disorders Rating Scale is contained in WSIB policy. It applies to the
assessment of permanent impairment for psychotraumatic disability, chronic pain disability, and
fibromyalgia syndrome.
In British Columbia the WCB adjudicates chronic pain claims according to ITEM: C3-22.20
The policy states:

A worker’s pain symptoms may be accepted as compensable where medical evidence indicates that
the pain results as a consequence of an employment-related injury or occupational disease. This policy
discusses the scope of coverage in cases where pain is accepted as compensable. Pain is not assessed as
a psychological impairment.(emphasis added)

The policy also provides a definition of chronic pain:
Chronic pain is pain that persists six months after an injury or occupational disease and beyond the
usual recovery time for that injury or disease. Chronic pain is further distinguished as either specific or
non-specific as set out in policy item #39.02, Chronic Pain.

Policy #39.02 sets out guidelines for the assessment of section 23(1) awards11 for workers who
experience disproportionate disabling chronic pain as a compensable consequence of a physical
or psychological work injury.
The Board distinguishes between two types of chronic pain symptoms:
Specific chronic pain - pain with clear medical causation or reason, such as pain that is
associated with a permanent partial or total physical or psychological disability.
Non-specific chronic pain - pain that exists without clear medical causation or reason. Nonspecific pain is pain that continues following the recovery of a work injury.
Where the Board determines that a worker is entitled to a section 23(1) award for Non-specific
chronic pain an award equal to 2.5% of total disability will be granted to the worker. The practice
of limiting chronic pain compensation to 2.5 percent through this WCB policy cannot be justified.
11
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We recommend that chronic pain be recognized as a genuine medical condition causing genuine
disability, and that appropriate pension assessment protocols be implemented. As many of the
symptoms of chronic pain are psychological in nature, we further recommend that in assessing
permanent disability entitlement, the WCB use Table XX of the Permanent Disability Evaluation
Schedule and consider Marked Life Disruption as the key indicator to permanent disability.
Under no circumstances should Chronic Pain entitlement be capped. This would follow
examples set in other Canadian jurisdictions including Ontario.
ONTARIO MODEL
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BC MODEL

Chronic Pain and Return to Work
Workers with Chronic Pain disability need support in appropriate treatment and timely return
to work. Workers with Chronic Pain are regularly deemed to be able to return to work even if
they are totally disabled by their pain condition. WCB policy denies or belittles their disability.
Those with Chronic Pain claims have been regularly subjected to video surveillance and have
their credibility frequently questioned.
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The return to work process may be initiated at the request of the employer, the injured worker,
WorkSafeBC staff or the injured worker’s attending physician, any of whom can identify an
opportunity for work as a part of recovery. Many individuals are available to assist the employer
in developing an appropriate individual plan for their employee. The attending physician is
available to consult with the employer regarding the restrictions and capabilities of the injured
employee, but sometimes this input is not requested.
This can lead to an injured worker being required to return to work without his or her attending
physician being consulted. Premature or inappropriate work-return situations can compromise
ongoing treatment initiated by the injured worker’s attending physician or by specialists referred
by the attending physician and involved in the care. The injured worker is caught between an
obligation to follow the WorkSafeBC instruction and the recommendations from the attending
physician or specialist.
Disturbingly, some patients are forced to return to work prematurely because their WCB benefits
are terminated. Given the chronic nature of their injuries, a worker deemed recovered and
authorized to return to work prematurely, may not be successful and see their employment come
to an end. This termination may have a significant long term financial impact viz pensionable
service for example.
RECOMMENDATIONS FOR CHRONIC PAIN DISABILITIES
1. Amend the Workers Compensation Act to provide that chronic pain is to be assessed, treated
and compensated like other disabilities.
2. Include in the policy fibromyalgia, somatoform pain, myofascial pain syndrome and
psychogenic pain disorders.
3. Require the WCB to utilize Table XX of the Permanent Disability Evaluation Schedule
guidelines for compensation for chronic pain conditions, ranging from 0 – 100 percent based
on mark life disruption.
4. Return to work policies/practices should recognize limitations caused by chronic pain
conditions.
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3.

PSYCHOLOGICAL INJURIES-CHRONIC MENTAL STRESS

Chronic mental stress occurs when the individual is exposed to ongoing stressors without relief
It doesn’t matter whether the stress is work-related or not. It is the overall stress load that
matters. When we understand what it is and why it is so hazardous, we can be better equipped
to recognize it and appropriate action to help the individual before the stress causes disability.
The constant release of stress hormones, including cortisol, causes changes in brain and body
chemistry and function. These hormones are typically involved in the flight or fight reaction.
When an individual is exposed to high levels of stress on an ongoing basis, the constant
production of stress hormones causes them to build up in the body, the glands that produce
them become fatigued, and mental and physical illness and disease can set in.
Chronic mental stress is a recognized hazard that can deplete the individual’s capacity for
resilience to stressors. As the stress continues, the individual’s ability to cope erodes, and
it becomes increasingly difficult to deal with the normal stresses of life. This can result in
emotional and relational problems, depression, anxiety, performance issues, and behavioural
changes up to and including suicide.
Chronic mental stress interferes with an individual’s ability to focus and make clear and wise
decisions. This can be a safety hazard for anyone, especially if they are operating machinery or
equipment, or making decisions that may affect the health or safety of themselves or another
person.
Categories Of Stress Claims
Three categories of stress claims are described in the literature12 as having psychological
implications. These categories are defined by the type of stimulus that preceded or precipitated
the mental disability.
Physical-Mental
The most widely accepted13 type of stress claim is the physical-mental claim. This type of claim
results from a compensable physical injury that subsequently results in a disabling mental
disorder. Mental disability claims resulting from work related injuries are generally recognized as
compensable in most provinces. Examples of this type of mental injury include the development
of post-accident depression and post-accident suicide related to chronic pain syndrome suffered
from workplace physical injuries.
Mental-Physical
This category of mental injury involves a case in which a worker first experiences a mental
stimulus that results in an organic condition (physical disability). For example, a worker suffers
a myocardial infarction (heart attack) which the worker claimed developed as a result of
12
13

Bussey, 1993; Lippel, 1989
Lippel, 1989

Workers’ Compensation Review
Government of BC

27

SUBMISSION BY USW LOCAL 2009 - RESTORING FAIRNESS
stress and anxiety caused by his painful and prolonged recovery from spinal fusion which he
underwent as a result of a compensable accident14. Another example of this type of claim
would be a worker who develops psoriasis triggered, at least to some degree, by the stress of
compensable carpal tunnel release surgery and also by the stress of the worker having been
compelled to leave a well paying job because of her compensable injury15.
Mental-Mental
Mental-mental claims constitute the third category of stress claims. In these claims, a mental
stress leads to some form of mental injury and subsequent disability. Neither the stimulus nor
the response are of a physical nature. Because of the lack of objectiveness and the fact that
most conditions are multi causal in nature, they are far more difficult to adjudicate. Further, the
lack of scientific instruments to objectively measure mental illness makes it difficult for workers’
compensation administrators and psychiatric practitioners to distinguish the legitimacy of a
claim.
Since 1917 the general eligibility criteria for compensation has been contained in Section 5 (1)
of the Act.
5 (1) Where, in an industry within the scope of this Part, personal injury or death arising out of and
in the course of the employment is caused to a worker, compensation as provided by this Part must
be paid by the Board out of the accident fund.

Before the BC Liberals “deconstructed” workers compensation in 2002, it was theoretically
possible to be compensated for workplace bullying and harassment, as well as any other
events in the workplace which may have harmed a worker psychologically. It was never easy to
establish, but if they suffered a psychological disorder as a result of actions to which they had
been exposed in the workplace, and the psychological injury resulting could be demonstrably
arising out of and in the course of employment, a claim could be accepted.
For example16, while employed as a heliski guide, a worker was confronted with events that
involved actual death, with events that were “near misses” and therefore threatened death and
he experienced intense fear and vulnerability (especially after the death of a colleague) and
feelings of helplessness. He was involved in multiple traumatic incidents, including avalanches
when guiding, resulting in the loss of client lives and the loss of one of his guides. There were
also incidents of helping neighbouring heliski operators when their clients had been caught in
avalanches, which had also resulted in fatalities and the worker was involved in the attempted
resuscitation and recovery of these bodies. The worker described putting his own life at risk on
numerous occasions and that there were multiple “near misses” when tragedy was narrowly
14
15
16
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averted. The worker was diagnosed with delayed onset PTS and the claim was accepted.
This broad application changed when then premier Gordon Campbell introduced an amended
Workers Compensation Act. In that Act contained a new section (5.1) which essentially limited
mental stress claims, to an “acute reaction to a sudden and unexpected traumatic event”.
Entitlement was extremely limited and only to those events that were characterized as intensely
horrific and objectively traumatic. The objective to prevent cumulative trauma claims resulting
from ongoing abuse or stress at work was clearly established.
For example, a worker was employed as a paramedic17. She responded to a call involving a
suicidal man who had locked himself in his house. Relatives of the suicidal man told the worker
there were several chemicals that could be used to start a fire in the house. The worker waited
approximately five hours, during which time the police learned the individual had doused
himself in gasoline. The worker was not informed of this. A loud popping noise was heard. The
police entered the house and then instructed the worker to approach. The worker found the
patient screaming in pain. The patient had first to third degree burns over his arms and head.
The worker did not feel safe as she was 45 feet from the house. The worker did not miss work
nor did she see a physician until several months later. At this time, she was diagnosed with
post‑traumatic stress disorder caused by the suicide attempt incident. The claim was denied
with reasoning that the worker did not suffer an acute reaction, nor was the event sudden and
unexpected.
It was only a matter of time before Section 5.1 was challenged on its Constitutional validity. It
was at the BC Court of Appeal that a union representing a worker suffering a mental stress claim
found success. In Plesner18 a majority of the Court of Appeal found that the requirement of a
“traumatic event” in section 5.1(1)(a) of the Workers Compensation Act, when read together
with the Policy, breached the equality provisions at section 15(1) of the Canadian Charter of
Rights and Freedoms (Part 1 of the Constitution Act, 1982, being Schedule B to the Canada Act
1982 (U.K.), 1982 c. 11). In particular, the Court of Appeal found that the Act and Policy, when
read together, discriminated against those suffering purely mental injuries by setting a higher
bar to benefit entitlement than those who suffered physical injuries in the course of their
employment. As a result, the Court found that certain portions of the Policy were of no force
and effect, and remitted the issue of Mr. Plesner’s entitlements under the Act back to WCAT.
What followed was the government amending the Workers Compensation Act in 2012. Bill 14
provided a new test for psychological injuries.
5.1 (1) Subject to subsection (2), a worker is entitled to compensation for a mental disorder that
does not result from an injury for which the worker is otherwise entitled to compensation, only if the
mental disorder
(a) either

17
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(i) is a reaction to one or more traumatic events arising out of and in the course of the
worker’s employment, or
(ii) is predominantly caused by a significant workrelated stressor, including bullying or
harassment, or a cumulative series of significant workrelated stressors, arising out of and
in the course of the worker’s employment,
(b) is diagnosed by a psychiatrist or psychologist as a mental or physical condition that is described
in the most recent American Psychiatric Association’s Diagnostic and Statistical Manual of
Mental Disorders at the time of the diagnosis, and
(c)

is not caused by a decision of the worker’s employer relating to the worker’s employment,
including a decision to change the work to be performed or the working conditions, to
discipline the worker or to terminate the worker’s employment.

The amendments via Bill 14 did not change the outcomes of most cases of mental stress claims.
For example, a worker filed a claim for compensation for a mental disorder in 201619. The
worker alleged that she had been bullied by her co-workers, both in the workplace and through
social media, for approximately 3 months. She described silent bullying, being ridiculed in front
of her co-workers, and being threatened on a social media platform. The worker wrote that she
felt humiliated, intimidated, offended, and psychologically unsafe. The worker also alleged that
her employer’s failure to respond to her complaints of bullying and harassment contributed to
her mental disorder.
The WCB and the WCAT found that the described behaviours of the co-workers did not
constitute significant workplace stressors or traumatic events and that the described behaviours
of the employer were excluded from consideration under the Act.
The limitations placed on psychological injuries by Section 5.1 continue to be scrutinized for its
Constitutional validity particularly in light of evolving caselaw.
The Supreme Court of Canada recently examined mental injury in tort law with its decision in
Saadati20 wherein they stated:
A finding of legally compensable mental injury need not rest, in whole or in part, on the claimant
proving a recognized psychiatric injury. The law of negligence accords identical treatment to mental
and physical injury. Requiring claimants who allege mental injury to prove that their condition
meets the threshold of recognizable psychiatric illness, while not imposing a corresponding
requirement upon claimants alleging physical injury to show that their condition carries a certain
classificatory label, would accord unequal protection to victims of mental injury. Distinct rules
which operate to preclude liability in cases of mental injury, but not in cases of physical injury,
should not be erected. The elements of the cause of action of negligence, together with the
threshold stated in Mustapha v. Culligan of Canada Ltd., 2008 SCC 27 (CanLII), [2008] 2 S.C.R. 114,

19
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for proving mental injury, furnish a sufficiently robust array of protections against unworthy claims.
Furthermore, confining compensable mental injury to conditions that are identifiable with
reference to psychiatric diagnostic tools is inherently suspect as a matter of legal methodology.
While, for treatment purposes, an accurate diagnosis is obviously important, a trier of fact
adjudicating a claim of mental injury is not concerned with diagnosis, but with symptoms and
their effects. There is no necessary relationship between reasonably foreseeable mental injury and
a diagnostic classification scheme. A negligent defendant need only be shown to have foreseen
injury, and not a particular psychiatric illness that comes with its own label. The trier of fact’s
inquiry should be directed to the level of harm that the claimant’s particular symptoms represent,
not to whether a label could be attached to them.
To establish mental injury, claimants must show that the disturbance is serious and prolonged
and rises above the ordinary annoyances, anxieties and fears that come with living in civil society.
Expert evidence can assist in determining whether or not a mental injury has been shown, but
where a psychiatric diagnosis is unavailable, it remains open to a trier of fact to find on other
evidence adduced by the claimant that he or she has proven on a balance of probabilities the
occurrence of mental injury. It also remains open to the defendant, in rebutting a claim, to call
expert evidence establishing that the accident cannot have caused any mental injury, or at least
any mental injury known to psychiatry.

In Saadati, the SCC emphasized that a court adjudicating a claim of mental injury should not
be concerned with diagnosis, but rather symptoms and their effects. There is no necessary
relationship between reasonably foreseeable mental injury and a diagnostic classification
scheme; rather, the court’s inquiry should be directed to the level of harm that the claimant’s
particular symptoms represent, not whether a label could be attached to them.
While expert evidence can assist in determining whether or not a mental injury has been
shown, such evidence is not necessary, and a court can find mental injury based on other
evidence, including the testimony of family and friends.
In summary, without change, it is only a matter of time that the constitutional validity of Section
5.1 will be successfully challenged on the basis of holding mental injury to an additional/highjer
standard than physical injury.
RECOMMENDATIONS FOR PSYCHOLOGICAL INJURIES-CHRONIC MENTAL STRESS
1. Repeal Section 5.1 of the Workers Compensation Act so that all injuries , physical or
psychological are adjudicated with the same eligibility criteria provided in Section 5(1)
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4.

SURVIVOR BENEFITS-LUMP SUM

The death of a worker, arising from an occupational injury or illness, is one of the most tragic
events in the lives of the survivors. The area of fatality benefits is particularly challenging. It is
one in which a wide range of varying policy choices are available, as is evident from the varying
approaches which have been taken throughout the evolution of the applicable provisions in
British Columbia and the different approaches which continue to be applied in other Canadian
jurisdictions. It is also an area which calls for sensitivity in its treatment of affected parties.
The death of a worker is one of the most stressful occurrences in the lifetime of surviving family
members. The law and policy dealing with the provision of benefits to surviving family members
should be structured in a manner which is sensitive to the grief and trauma caused by the workrelated death, and which avoids unnecessary and undue intrusion in the survivors’ lives.
In the context of a workers’ compensation system, this calls for an adjudication process based
on reasonable administrative presumptions rather than an inquiry into the specific financial
circumstances of surviving dependents. The administration of these benefits should likewise be
approached with sensitivity and compassion for the emotional turmoil being experienced by the
family.
The history of the British Columbia Act suggests 2 considerations regarding the adequacy of
compensation for surviving dependents:
•

What do the dependants need to live above the poverty level or at some other
standard of living?

•

What has the dependant lost from the death of the worker?

Section 17 of the Workers Compensation Act addresses compensation in fatal cases. Section 17
(13) specifically provides for a lump sum payment.
(13) In addition to any other compensation provided, a dependent surviving spouse, common law spouse or
foster parent in Canada to whom compensation is payable is entitled to a lump sum of $2 526.30.

The purpose of the lump sum payment is rationalized as to defray the cost obligation of capital
assets jointly purchased on the expectation of continuing income of the deceased spouse, and
would also to some extent, provide recognition of noneconomic losses associated with the
death of the worker.
These include generally non-quantifiable, but no less real, losses relating to services provided
to the family by the deceased worker over and above financial contributions from earnings.
Further, in light of the obligations which the system places on spouses to replace support
previously provided by a worker with the spouses’ own income, such a payment would assist
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surviving spouses with funding improvements in human capital in the form of higher education
or other steps aimed at enhancing income-earning opportunities, which are otherwise
unavailable or not covered through vocational rehabilitation services or allowances.
The WCB now characterizes the entitlement under Section 17(13) as the “emergency lump
sum”. The value in 2019 is $2,804.44
Every jurisdiction has periodic payments as well as lump sum payments for surviving
dependants. In Quebec a surviving spouse could be entitled to a maximum lump sum payment
of over $210,000, in Ontario over $117,000 and in Manitoba over $76,500. In some jurisdictions
age of the surviving spouse is used as the determining factor of the lump sum value. In other
jurisdictions the calculation factors in earnings of the deceased worker, and in some jurisdictions
neither age or earnings are a factor. Please see Appendix A at the back of this submission fpr
comparative table.
It needs to be noted that as of 2016 British Columbia has the third highest injury fatality record
in all of Canada21 Following Quebec and Alberta. It is unconscionable that BC has the very
lowest, survivor lump sum payment in Canada. Alberta is the closest comparator province to
British Columbia so it is our recommendation that we adopt the Alberta model and pay out a
lump sum of $92,959.81.
RECOMMENDATIONS FOR SURVIVOR BENEFITS-LUMP SUM
1. Amend Section 17(13) to increase the lump sum payment to a dependent surviving spouse,
common law spouse or foster parent by substituting the following language : A lump sum
payment shall be made to a dependent surviving spouse, common law spouse or foster
parent in the amount of $92,959.81

21

2018 Report on Work Fatality and Injury Rates in Canada, Sean Tucker, PhD, Anya Keefe, Msc, April 2018
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5.

NON TRAUMATIC HEARING LOSS

One quarter of all workers in British Columbia are exposed to noise loud enough to damage
their hearing. Noise is the most common health hazard in industry. Noise-induced hearing loss
is the most common work-related disease. Though it typically happens gradually, damage is
permanent.
Hearing Loss
Sound is energy and this energy sets molecules in the air in motion creating sound waves or
vibrations. The number of vibrations that occur each second is known as frequency or pitch of a
sound. This is measured in units called hertz (Hz).
Noise from an air whistle would be high-pitched, while the drone of a truck motor would be
considered low-pitched. The range of human hearing is quite broad, between 20 Hz and 20,000
Hz. The frequency of the human voice is generally between 250 Hz and 8,000 Hz.
The other important feature of noise is its intensity or loudness, which is measured in units
called decibels (dB). This is a measurement of the amount of sound energy and is related to
sound pressure. Although the ear has developed over thousands of years in order to meet our
needs, unfortunately it is not capable of dealing with the high noise levels found in so many
workplaces.
Hearing loss caused by prolonged exposure to hazardous noise is referred to sensorineural
hearing loss. Sensorineural loss results in damage to the cochlea, inner ear, acoustic nerve, or
the brain itself. There are many causes associated with sensorineural hearing loss and many
of these causes are investigated by the Board before determining entitlement to occupational
hearing loss. Causes of sensorineural hearing loss include virus/infection, trauma, presbycusis/
aging, some solvents and noise. It is this last category that we tend to deal with as advocates
most often.
As the length of exposure and noise intensity increases, the temporary threshold shift and
the recovery time also become greater. If the hair cells(stereocillia) within the cochlea of the
inner ear are not given enough time to recover, the hair cells are ultimately destroyed and a
permanent threshold shift occurs.
The unit of measure for sound is “Bels”. The factor of 10 multiplying the logarithm makes it
decibels instead of Bels. Decibels are measured logarithmically. This means that as decibel
intensity increases by units of 10, each increase is 10 times the lower figure. Thus, 20 decibels is
10 times the intensity of 10 decibels, and 30 decibels is 100 times as intense as 10 decibels.
The machine that tests for hearing is called an audiometer. It can produce single frequency
sounds at measured intensities. A worker is usually placed in a sound-proof booth equipped
with a set of headphones, and asked to indicate when they can hear various tones. The lowest
level of hearing for each frequency is then marked on the audiogram.
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In Sensorineural hearing loss a threshold shift is expected to occur between 2000 Hz and 4000
Hz. The otolaryngology community assumes that the part of the cochlea that responds to 4000
Hz is set in motion regardless of the frequency of noise and, therefore, is the part of the hearing
mechanism that is first and most severely damaged. An audiogram with a noticeable dip at
4,000 Hz and a partial recovery at 8,000 Hz usually indicates a noise induced hearing loss.
Permanent disability for hearing loss is awarded using the Permanent Disability Evaluation
Schedule, Section XIV Non-Traumatic Hearing Loss

The loss of hearing in decibels in the first column is the arithmetic average of thresholds of
hearing measured in each ear in turn by pure tone, air conduction audiometry at frequencies of
500, 1,000 and 2,000 Hz. The average loss is determined by dividing the sum by 3.
Unfortunately, the WCB only measures loss for the purposes of permanent disability at the 3
frequencies that precede the range of damage caused by prolonged exposure to hazardous
noise. If the measurements stop at 2,000 Hz and scientifically the damage occurs between
2,000 and 4,000 Hz, then the compensation calculation is flawed. Understandably all other
jurisdictions in Canada include 4 frequency measurements that include either 3,000 or 4,000 Hz.
The existing method of calculation used in BC does not adequately or accurately measure noise
induced hearing loss and as such needs to be replaced with the same effective measurements
used in every other province in Canada.
RECOMMENDATIONS FOR NON TRAUMATIC HEARING LOSS
1. Revise the calculation of non traumatic hearing loss to include 4 frequencies of 500, 1,000,
2,000 and 4,000 Hz.
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6.

OCCUPATIONAL DISEASE RESEARCH

In Canada, it has been 15 years since compensated deaths from occupational disease overtook
the number caused by work-related traumatic injuries and disorders. The International Labour
Organization estimates that, worldwide, for every person who dies from a traumatic workrelated injury, about six people die from occupational diseases. That ratio is even higher in
countries such as Canada, where traumatic injury rates have gone down.
Estimates drawn from modelling put the national number of newly diagnosed cases of lung
cancer in 2011 attributable to work-related asbestos exposure at 1,900 and the number of
newly diagnosed cases of mesothelioma at 500. And yet, across Canada, less than 10 per
cent of lung cancers caused by work-related asbestos exposure are compensated. Even for
mesothelioma, the proportion of cases that are compensated stands at about 60 per cent
nationally.
It is very difficult to determine the true number of diseases that can be attributed to work.
It has been long recognized, both in Canadian and international jurisdictions, that workers’
compensation claims for diseases represent only a small fraction of the disease cases and costs
that can be attributed to occupational exposures.
Workers compensation for occupational disease presents unique challenges. Disease symptoms
may not occur until many years after a particular working experience, often making their
possible connection to a specific workplace difficult to determine.
Moreover, certain diseases may have a variety of causes, some related to workplaces and some
not. While the BC Workers Compensation Act, in essence, does not discriminate between
workplace caused injuries and diseases for purposes of compensation, it does contain special
provisions to assist in determining entitlement for certain occupational diseases.
These special provisions are known as Schedule B of the Act. The Schedule lists certain diseases
and conditions and the work process associated with each of them. If a person presents a
disease listed in Schedule B, along with proof of having worked in the defined industrial process,
a presumption of work-relatedness is made.
However, most diseases that can potentially be caused in the workplace are not listed in
Schedule B. Many of them are covered by WCB policies that are approved by the WCB Board of
Directors but are not embedded in the legislation through the schedules.
These policies guide compensation decisions by defining working conditions that may cause
specific diseases. Occupational disease compensation claims also involve diseases and
conditions that are not dealt with in the schedules or policies. These are adjudicated on caseby-case basis.
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Adjudication of individual claims should require consideration of a number of other types of
evidence where available, including employment history, hygiene exposure assessments, third
party observations and anecdotal reports, as well as scientific evidence. Establishing causation
for a disease does not have to be done with scientific certainty. Rather, the causal link between
the workplace and disease must be established using the legal standard, which is, based on the
balance of probabilities, taking into account all of the evidence.
While scientific certainty may not be required in the adjudication of a claim, it should be made
clear that the WCB requires that a disease be work-related before benefits may be paid and
the WorksafeBC in its role as investigator, must have some evidence of a connection between
the disease and the employment That evidence must demonstrate some credible or plausible
connection between the employment and the disease.
Although occupational diseases can affect all workers, not all workers are at the same risk.
Risks vary by type of industry, occupation, and workplace. By targeting specific occupations and
industries where the risk of developing an occupational disease is particularly high, significant
improvements can be made in reducing the future incidence of disease in the province.
Occupational exposures vary in their toxicity and prevalence. Some exposures can cause several
different diseases. The greatest advances in reducing occupational disease risk can be made by
targeting exposures to which a large number of workers are exposed, are highly toxic or cause a
range of occupational diseases.
A number of diseases are caused or aggravated by workplace exposures. However, many
diseases are rare and their etiology is not well understood. The greatest likelihood of success
is targeting diseases where the cause is well understood, for which effective prevention
approaches are available, and the disease is relatively common.
Because many occupational diseases have long latency periods (time between exposure and
onset or diagnosis of disease) and many potential causes or risk factors, including lifestyle and
non-occupational factors, it is usually very hard to quantify the impact of work factors on the
occurrence of disease. This is a problem worldwide.
In many circumstances there is some evidence of an occupational cause for a disease but the
science does not provide much guidance for practical compensation or prevention approaches.
There are also many diseases where the association with occupational exposures in unknown or
only speculated. Compensation and Prevention in these circumstances are very challenging or
not possible.
We have a sense of what the main issues and concerns are, but there is no central repository of
reliable data that can provide us with an accurate occupational disease or exposure ‘snapshot’.
There is no effective reporting or surveillance of occupational diseases or exposures
Workers’ Compensation Review
Government of BC
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Early warning systems for health conditions are lacking. There are very few reliable or accessible
sources of information on the location of occupational disease exposures.
Our workers compensation system in BC needs an Occupational Disease Expert Panel with a
mandate to research and provide recommendations regarding significant occupations disease
issues including development of compensation and prevention protocols.
In the case of Ontario for over a decade there was an Industrial Disease Standards Panel.
In 1985 the Ontario legislature established the Industrial Disease Standards Panel (IDSP) to
investigate and identify diseases related to work. The Panel was independent of both the
Ministry of Labour and the Workers’ Compensation Board. At the end of each fiscal year the
WCB reimbursed the Ministry for the Panel’s expenditures.
The Panel’s authority flowed from the Ontario Workers’ Compensation Act and its functions
were set out as follows:
(a)

to investigate possible industrial diseases;

(b)

to make findings as to whether a probable connection exists between a disease and an
industrial process, trade or occupation in Ontario;

(c)

to create, develop and revise criteria for the evaluation of claims respecting industrial
diseases; and

(d)

to advise on eligibility rules regarding compensation for claims.

Decisions of the Panel were made by its members who represented labour, management,
scientific, medical and community interests. Once the Panel made a finding, the Ontario WCB
was required to publish the Panel’s report in the Ontario Gazette and solicit comments from
interested parties. After considering the submissions the Ontario WCB Board of Directors would
decide if the Panel’s recommendations were to be implemented, amended or rejected.
To assist with its work, the Panel had a small staff of researchers, analysts and support people.
In addition to its own staff, the Panel relied heavily on the advice of outside experts in science,
medicine and law, as well as input from parties of interest.
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Over the over 10 years of existence, the IDSP, published approximately 20 Reports of Findings
and numerous other publications on issues relating to workplace/occupational diseases and
their compensation. Many of the reports have been adopted by other Canadian Workers
Compensation Boards as in the case of IDSP Report #1322 used by British Columbia to create a
presumption for firefighters and certain diseases.
This type of Expert Panel needs to implemented to provide significant assistance in the
identification, understanding, compensation and prevention of occupational disease.
As in the case of Ontario, responsibility of occupational disease research needs to remain
separate and distinct from the Workers Compensation Board.
RECOMMENDATIONS FOR OCCUPATIONAL DISEASE RESEARCH
1. Amend the Act to add a provision that creates an entity named the BC Occupational Disease
Panel funded by the WCB accident fund, but separate and distinct from the Workers
Compensation Board.
2. This Occupational Disease Panel would consist of representatives of organized labour,
management, scientific, medical and community interests.
3. The mandate will be prescribed in legislation and include the following;
(a)

to investigate possible occupational diseases;

(b)

to make findings as to whether a probable connection exists between a disease and an
industrial process, trade or occupation in British Columbia;

(c)

to create, develop and revise criteria for the evaluation of claims respecting
occupational diseases; and

(d)

to make recommendations regarding additions or deletions to Schedule B;

(e) to advise on eligibility rules regarding compensation for claims.

22

Report to the Workers’ Compensation Board on Cardiovascular Disease and Cancer Among Firefighters
September, 1994 Industrial Disease Standards Panel (Occupational Disease Panel) IDSP Report No. 13 Toronto,
Ontario
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7.

THE AUTHORITY TO AMEND SCHEDULE B

The definition of “occupational disease” under section 1 of the Workers Compensation Act (Act)
includes a disease mentioned in Schedule B, as mentioned previously. Schedule B lists, beside
each disease, the type of industry or work process that WorkSafeBC acknowledges as causing
the disease.
Any disease listed in the first column of Schedule B is by definition designated or recognized
as an occupational disease. WorkSafeBC lists a disease in Schedule B in connection with a
described process or industry wherever it is satisfied from the expert medical and scientific
advice it receives that there is a substantially greater incidence of the particular disease in a
particular employment than there is in the general population. Once included in Schedule B, it
is presumed in individual cases that fit the disease and process/industry description that the
cause was work-related. This is the highest level of designation or recognition.
Schedule B requires a maintenance program that consists of ongoing research into the work
relatedness of occupational disease. The logical question arising would be, should the authority
to amend Schedule B of the Act (the presumptive schedule of occupational diseases) and to
establish regulations of general application with respect to occupational diseases continue to
reside with the WCB?
BC is the only jurisdiction in Canada where the authority to add, amend or remove items from
a presumptive schedule of occupational diseases (such as Schedule B) or should it continue to
reside with the WCB?
The BC WCB’s authority is set out in Section 6(4.1) of the Act:
(4.1) The Board may, by regulation,
(a) add to or delete from Schedule B a disease that, in the opinion of the Board, is an occupational disease,
(b) add to or delete from Schedule B a process or an industry, and
(c) set terms, conditions and limitations for the purposes of paragraphs (a) and (b).
(4.2) Despite subsection (4.1), the Board may designate or recognize a disease as being a disease that is
peculiar to or characteristic of a particular process, trade or occupation on the terms and conditions and with
the limitations set by the Board.

The BC WCB is also provided the authority, pursuant to the definition of “occupational disease”
in Section 1 of the Act, to designate or recognize a disease as an occupational disease by
regulation of general application (or by order dealing with a specific case).
The fundamental purpose of Schedule B is to avoid the repeated effort of producing and
analyzing medical and other evidence of work-relatedness for a disease where research has
caused the Board to conclude that such disease is specific to a particular process, agent or
condition of employment.
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Once included in Schedule B, it is presumed in individual cases that fit the disease and process/
industry description that the cause was work-related. A claim covered by Schedule B can be
accepted even though no specific evidence of work relationship is produced. A review of the
available medical and scientific evidence would establish a likely relationship between the
disease and the employment. The listing in the Schedule avoids the effort of producing the
evidence in every case.
As such schedules and presumptions are employed in most other Canadian jurisdictions,
the current system of scheduling diseases and applying a presumption provides a fair and
effective means of assessing the causal connection between certain diseases and industries,
while promoting administrative efficiency by avoiding the need for duplication of effort among
adjudicators on the general issue of whether medical and scientific evidence establishes such
connections.
As described previously, diseases are listed on Schedule B based upon the available medical and
scientific evidence establishing that there is a substantially greater risk of the particular disease
occurring in a particular employment than there is in the general population. However, medical
and scientific knowledge has not, and will not, remain static. Accordingly, it is imperative that
a comprehensive review of Items listed in Schedule B be conducted on a regular basis in order
to ensure that their continued inclusion remains relevant and appropriate based on the current
medical/scientific knowledge as it exists at the time of the review.
It should be noted that all other Canadian jurisdictions confirm such authority on the Cabinet or
the Legislature. In BC there has been historical agreement that the Board’s expertise, experience
and access to expert research and relevant internal information make it an appropriate body
to monitor, assess and update Schedule B designations. This is not what our experiences have
confirmed. Over the last 2 decades here has been little evidence of a commitment to review
and add diseases to the Schedule.
It is anticipated that the Policy Department will have many competing priorities to address,
particularly over the next several years as the WCB prepares for and implements the expected
changes to the workers’ compensation system. It is therefore our recommendation that the Act
be amended so as to require the Ministry of Labour to ensure a comprehensive review of each
Item in Schedule B is undertaken on a regular basis, and in any event at least once every 5 years.
There needs to be a body created (see previous section), independent of the WCB and
Government that is responsible for all occupational disease research and recommendations for
additions or deletions into Schedule B.
The WCB would subsequently be responsible for public consultation and implementation of the
recommendations.
Workers’ Compensation Review
Government of BC
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RECOMMENDATIONS FOR AUTHORITY TO AMEND SCHEDULE B
1. The Act be amended so as to require the Ministry of Labour to ensure a comprehensive
review of each Item in Schedule B is undertaken on a regular basis, and in any event at least
once every 5 years.
2. Amend the Act to add a provision that creates an entity named the BC Occupational Disease
Panel funded by the WCB accident fund, but separate and distinct from the Workers
Compensation Board.(see recommendation previously)

8.

COMPENSATION FOR OCCUPATIONAL DISEASE

In BC there is an “Economic Test” for Occupational Diseases and is contained in Section 6(1) of
the Act. It reads as follows:
Where
6 (1)

(a) a worker suffers from an occupational disease and is thereby disabled from earning full
wages at the work at which the worker was employed or the death of a worker is caused by an
occupational disease; and
(b) the disease is due to the nature of any employment in which the worker was employed,
whether under one or more employments,

compensation is payable under this Part as if the disease were a personal injury arising out of and in the
course of that employment. A health care benefit may be paid although the worker is not disabled from
earning full wages at the work at which he or she was employed.

The requirement in Section 6(1)(a), that a worker suffering from an occupational disease must
be “thereby disabled from earning full wages at the work at which the worker was employed”, is
often referred to as the “economic test” which must be met by a worker in order to be entitled
to compensation benefits other than health care benefits.
One of the fundamental principles of workers compensation attested to by the Meredith
Principles, is a security of payment. The focus of the workers’ compensation system, is to
provide fair compensation, without litigation, with respect to any loss arising from a workrelated injury or illness. The loss can be an economic or a non economic loss. In the case
of permanent impairment caused by injury a worker is entitled to an economic permanent
disability award although in theory no wage loss may have occurred. The same principle should
apply to compensation for occupational disease.
An anomaly arises due to the application of the economic test in the following scenario.
A worker is disabled from work due to an occupational disease one week prior to his/her
retirement. Pursuant to Section 6(1)(a), the worker will be entitled, if they suffer a permanent
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disability arising from the occupational disease, to receive wage loss benefits and a permanent
pension award pursuant to Section 23(1). However, if the same worker’s occupational disease
became disabling one week after their retirement, no compensation (other than health care
benefits) is payable to the worker.
This anomaly arises from the timing of the worker’s disability. In the first scenario, the
worker has met the economic test, since they were disabled from earning full wages at their
employment, albeit only for a period of one week. However, once the economic test is met,
the worker is entitled to receive compensation benefits under Part 1 of the Act. This includes
any pension award that may be payable to the worker pursuant to Section 23(1) which
requires such payments to be continued “during the lifetime of the worker”. In the case of
the permanent disability arising after the worker retires, the economic test is not met, and
therefore no compensation is payable.
A disease is often multi-causal and may, because of latency periods, require a lengthy period
of time to manifest itself as a disability. It is for this reason that the economic test in Section
6(1)(a) may not be met – ie: a disease arising from occupational exposures during a worker’s
working years may not manifest itself into a disability until after the worker has retired. Hence,
no disablement from earning full wages has occurred.
A similar provision needs to be introduced where the Act limits or prohibits benefit entitlement
due to the retirement of an injured or ill worker.
There is no justice in a system when an occupational disease that significantly shortens the span
and quality of life is accepted as being causally related to the worker’s employment but because
of the latency period between exposure and diagnosis no compensation is payable simply for
the reason that the diagnosis is made post retirement.
RECOMMENDATIONS FOR COMPENSATION FOR OCCUPATIONAL DISEASE
1. Amend the Act to provide that when a worker is diagnosed with an occupational disease
that arises out of and in the course of employment after retirement in the employment
where the exposure occurred, compensation benefits will be calculated using the workers
most recent earnings in the employment where the exposure occurred as if the worker was
still earning wages from that employment.
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9.

PAYMENT FOR THE DAY OF INJURY

When the Workmen’s Compensation Act was initially enacted in BC in 1917, it provided for a waiting
period for the first three days of disability, during which time no compensation, other than medical
aid, was provided to the injured worker. Various amendments have been made to this initial waiting
period through the years.
At the present time, Section 5(2) of the Act provides: Where an injury disables a worker from
earning full wages at the work at which the worker was employed, compensation is payable under
this Part from the first working day following the day of the injury; but a health care benefit only is
payable under this Part in respect of the day of the injury.
There are currently two jurisdictions in Canada (New Brunswick and Nova Scotia) which have
established waiting periods beyond the day of the injury.
A previous BC Royal Commission rejected the concept of a waiting period beyond the day of the
injury. In doing so, the Royal Commission stated the following :
Waiting periods do not reduce the costs of workplace injuries unless legislation and policies promote
conduct by employers and workers that results in a real reduction in the number of injuries and illnesses,
or a reduction in frivolous claims which would otherwise have occupied adjudicators’ time. If real costs
are not being reduced, then waiting periods are simply a means for shifting costs away from the workers’
compensation system and onto individual workers, employers, or both. The commission does not consider
the latter an appropriate objective or result.

The related question is whether the employer should be required to pay an injured worker his/her
full wages for the day on which the compensable injury occurs.
Currently Section 5(2) provides “ Where an injury disables a worker from earning full wages at the work

at which the worker was employed, compensation is payable under this Part from the first working day
following the day of the injury; but a health care benefit only is payable under this Part in respect of the day
of the injury.”

The practice has been that the employer pays the full wages of the worker on the day of injury but
because it is not enshrined in the legislation often there becomes a dispute. The only legislative
protection to recoup lost earnings would be through the Employment Standards Act and the
maximum entitlement would only be 4 hours.
The responsibility for lost earnings should lie with the accident employer and should not rely on
the injure worker. Section 5(2) of the Workers Compensation Act should be amended to require the
employer to pay an injured worker full wages for the day on which a compensable injury occurs.
RECOMMENDATIONS FOR PAYMENT FOR THE DAY OF INJURY
1. Amend Section 5(2) of the Workers Compensation Act to require the employer to pay an injured
worker full wages for the day on which a compensable injury occurs.
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10.

CANNABIS FOR MEDICAL RELATED PURPOSES

Cannabis (marijuana) is a plant that contains biologically active substances in its leaves, flowers,
and buds and their extracts (for example, oil and concentrates). Medical cannabis can help
treat symptoms like pain, nausea, and lack of appetite. It is scientifically supported to have
therapeutic value for many health conditions including;
•

Nausea and vomiting from chemotherapy (chemo) for cancer.

•

Low appetite and weight loss for people who have AIDS.

•

Muscle stiffness for some multiple sclerosis or spinal cord injury patients.

•

Chronic pain, in particular nerve (neuropathic), or pain at the end of life.

The Workers’ Compensation Board provides insurance and compensation for workers and
employers. When workers suffer work-related injuries or illnesses, they can submit a claim
to the Workers’ Compensation Board for coverage of their medical expenses, including any
required medication. Getting cannabis coverage approved through a WCB still isn’t an easy
process in any province. Compensation Boards reluctantly maintain the position that the use of
medical cannabis has not yet reached a standard of being a generally accepted medical practice
in Canada such that its prescription or use could be considered consistent with Canadian healthcare standards. Rather, the evidence demonstrates that there are no Canadian health-care
standards in place to govern its therapeutic or medicinal use.
Thus far, the medical conditions that have triggered workers’ compensation claims test the
boundaries of medical marijuana as being compensable are chronic or severe pain but
not critical illnesses like cancer or glaucoma, or HIV/Aids. Because of this, many interested
stakeholders are promoting the hysteria that if the Workers’ Compensation Board funded the
use of marijuana for the treatment of chronic or severe pain it would create a bad precedent.
More doctors would find it acceptable treatment for pain management, and there would be an
increase in questionable or fraudulent workers’ compensation claims.
To this date, the Alberta Workers’ Compensation Appeals Commission ruled that the worker’s
medical marijuana can be covered by workers’ compensation. The Commission explained
that workers’ compensation provides or pays for “any reasonable and necessary medical aid”
to treat compensable injuries or alleviate the effects of such injuries. It added that workers’
compensation may cover, on a case-by-case basis, “non-standard” medical aid provided that
certain conditions were met.
The Saskatchewan Workers’ Compensation Board’s policy have had the policy position for a long
time that the use of medical marijuana will not be paid for, even if a doctor prescribes it. The
Compensation Board refused to pay for the cannabis saying it’s against Policy 10/2011, which
states: “The WCB will not reimburse the costs of obtaining, growing, or using medical marijuana
Workers’ Compensation Review
Government of BC
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(i.e. the smoked form).” However, in a 2012 case, Saskatchewan Court of Queens Bench ruled
that the Workers’ Compensation Board can pay for an injured workers medicinal marijuana.
Quebec and Ontario treat medical cannabis like other prescription drugs in covering at least
some of its costs for patients. In 2005, the Workers’ Compensation Board in Quebec was
ordered by the Quebec Superior Court to pay for medical marijuana as it would any other
prescribed drug. In 2007, Ontario was ordered to do the same on a case by case basis.
However, in British Columbia, the BC Workers’ Compensation Appeals Tribunal ruled that the
worker’s medical marijuana isn’t covered in policy. Decisions of the Workers Compensation
Appeals Tribunal have confirmed in numerous decisions23 that prescribed medical marijuana
qualifies as a reasonably necessary health benefit and should be covered by the Board.
The Workers’ Compensation Board however continues to rely on the recommendation of
the Evidence Based Practice Group, which have reported that there is no evidence on the
effectiveness of cannabis on treating chronic non-malignant pain (although it also said workers
who had compensable cancer or multiple sclerosis may be considered for medical marijuana,
with the input of a senior medical advisor).
Payment for medical marijuana is considered on a case by case basis with no overall guidelines,
for the sake of full transparency and clarity for all stakeholders it is time for a formal policy to
be developed clarifying necessary criteria.
RECOMMENDATIONS FOR CANNABIS FOR MEDICAL RELATED PURPOSES
1. Create policy on the use and payment of cannabis for medical related purposes.

23
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CONCLUSIONS
In summary, USW Local 2009 welcomes the opportunity to participate in this consultation.
We hope that the WCB will appreciate the significant concerns in this province of workers
and their representatives when it comes to restoring the balance and fairness in our workers
compensation system. Although this submission is quite lengthy, there reamains many more
important considerations that should be addressed through the WCB Review process. We have
provided an inclusive list in Appendix B and are prepared to participate in further discussion.
We thank you for the opportunity to present our submission.
Respectfully submitted on behalf of USW Local 2009.

AL BIEKSA
President

E-mail:abieksa@usw2009.ca
Office: 604-513-1850
Cell: 604-842-2900
Fax: 604-513-1851
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APPENDIX A
SURVIVOR LUMP SUM PAYMENT

BRITISH COLUMBIA

$2,804.44

ALBERTA

$92,959.81

SASKATCHEWAN

$13,200

MANITOBA

$83,750

ONTARIO

$125,649.92

QUEBEC

$210,000

NEW BRUNSWICK
NOVA SCOTIA
PRINCE EDWARD ISLAND
NEWFOUNDLAND
LABRADOR
YUKON TERRITORIES
NORTHWEST TERRITORIES

NUNAVUT

48

Age
Based

Income
Neither
based

90% of the New Brunswick
Industrial Aggregate Earnings

$43,209.00
$15,000

40% of worker’s annual
earnings
Greater of 26 weeks of
weekly wages of the worker
or $15,000

up to 90% of NAE
30% of worker’s maximum
annual earnings
30% of worker’s maximum
annual earnings

Workers’ Compensation Review
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APPENDIX B
IMPORTANT ADDITIONAL CONSIDERATIONS OF THE WCB REVIEW
•

Pension termination at age 65
•

•

•

Binding policy
•

Guaranteeing the independence of WCAT

•

Use of merits and justice provisions

Mandatory legislative review
•

•

Multi-disciplinary teams to assist in compensation and prevention of occupational diseases (Ontario)

Funding for injured workers groups
•

•

too restrictive and punitive

Funding for Occupational Health Clinics
•

•

Remove the ceiling (Manitoba)

Time limit to appeal decisions
•

•

No other jurisdiction in Canada has a similar restriction

Maximum earnings ceiling
•

•

BC is one of the lowest

Vocational rehabilitation right to appeal
•

•

Mandatory review of legislation every 5 years (Newfoundland Labrador)

Survivor periodic payments
•

•

More and more workers are working past the age of 65

to provide peer to peer counseling for injured workers

MSI adjudication
•

Standardize correct methodology of adjudication

Workers’ Compensation Review
Government of BC
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I. SUMMARY AND RECOMMENDATIONS
Background

Section 14 of the WorkplaceSafetyandInsuranceAcl 1997(theAct) permits the
prescription of "limits and exclusions" to chronic pain benefits. This was founded on
the view that chronic pain disability was caused in large part by factors external to the
workplace injury. Also, there was widespread concern about the growth in
compensation costs.
In June 1997, the Workplace Safety and Insurance Board proposed a new approach for
chronic pain compensation that was based on the model introduced by the Nova Scotia
Workers' Compensation Board. The proposal was to enroll workers in a pain
management program if they had not returned to work after the "usual recovery time" .
Benefits eligibility would cease after a four-week program and no worker would be
eligible for the program after 12 months from the date of injury.
As result of public consultation during the summer of 1997 the government decided not
to enact Section 14 on January 1. 1998 and asked the Board to undertake an independent
study and report back. In early 1998 the Board announced the creation of two advisory
panels, one to assemble the scientific evidence on the cause and treatment of chronic
pain (the scientific panel) and one to recommend policy options based on the scientific
evidence (the policy panel).
A draft of the scientific panel's report was distributed in August 1999 and, after peer
review, the final report was published in February 2000. A detailed summary of the
panel's findings appears in Chapter V of this report. Chapter VI provides a layperson's
summary of the panel's findings regarding the causes of chronic pain disability.
The scientific panel's report is likely the most thorough scientific review of chronic pain
literature in existence anywhere. But the results, with respect to aetiology (causation),
are far from conclusive. In essence, it found some factors, external to the workplace
injury, that may render an individual more likely to experience chronic pain in the event
of an injury. It also found factors that may exacerbate the length and severity of the
chronic pain. However, these factors cannot be shown to be the causes of the pain. The
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report also provides an exhaustive review of recent literature on the effectiveness of
various treatments.
The policy panel, consisting of employer, worker and medical representatives, began
work in April 1999. In addition to examining the scientific panel's report, it also
considered legal and financial issues and held a number of public consultation sessions.
Its report was released in February 2000.
The panel reached consensus on recommendations for prevention and management of
chronic pain as well as for compensation during the frrst 12 months after injury.
However, it could not reach a consensus on compensation after 12 months and instead
presented two options. Option A would provide continuing benefits, if warranted, and
option B would limit chronic pain compensation to 12 months from the date of injury.
The policy panel's report also included updated compensation cost projections which
are lower than those relied on in the New Directionsfor Workers'Compensation
Reform(the
Jackson Report).
This report was sent out for a period of public consultation that ended in June 2000. The
results show a heavy contingent of injured workers and employee representatives
supporting option A. and some employer associations and employers supporting
option B.
On the issue of compensation, the arguments advanced by the supporters of option B
are:
•

The Act mandates that benefits be limited

•

Option A would be financially irresponsible and there is some evidence to show that
compensation availability can influence the duration of chronic pain claims

•

The scientific panel's report shows that chronic pain ls a multi -factorial problem that
can be influenced by lifestyle

Nova Scotia

In January 2000,the Nova Scotia Workers' Compensation Appeals Tribunal overturned
a number of WCB chronic pain awards on the grounds that the limitation of benefits
discriminates against a class of workers in violation of the Charter of Rights. At the
time of writing, these decisions are under appeal .

Discussion

As noted above, the initial push for limits on chronic pain compensation arose from two
factors. First, there was the perception that the cost of compensating chronic pain was
rising at an alarming rate. Second, there was a widely held view that chronic pain was
more psychological than physical in nature and was caused, in large part, by factors
external to the actual workplace injury.
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Claims administration trends, new actuarial assumptions and extensive scientific review
have altered this picture according to the data reviewed by the policy panel. The annual
number of chronic pain disability claims fell from almost 1500 in 1990 to fewer than 100
in 1997. Under revised actuarial assumptions, the cost to the WSIB of providing benefits
to 2014 falls to under $100 million compared to the $1.4 billion projection in the Jackson
Report. Scientific review has yielded a plethora of data but no conclusive evidence with
respect to causation. However, it appears that a much better understanding of treatment
methods is being developed.

It would be difficult to support, on the basis of the existing scientific evidence, any
limitation of benefits for chronic pain disability as envisaged by section 14 of the Act.
However, there still remains the issue of cost. While the projections show a major
decline, the cost of chronic pain disability is still significant, not only in dollar terms but
also in the suffering it entails. With regard to a containment strategy, the scientific
panel's review points in the direction of better early treatment. This is an area in which
progress is being made in identifying effective treatment modalities.

Recommendations
It is recommended that:
(1) The WorkplaceSafety andInsuranceAct and the Workplace Safety and Insurance

Board treat and underwrite chronic pain as they would any other workplace injury
or illness.
(2) The Board require that an internal group investigate and report on implementing the
policy panel's consensus recommendations for more effective treatment,
management and return to work strategies and a revised approach to rating
permanent impairment.
(3) The Board conduct a review in five years to assess the effectiveness of the prevention
and management strategies that are implemented, new scientific evidence about the
work-relatedness of chronic pain and developments in the courts concerning
workers' compensation law.

(4) The Board support continued research into the treatment and management of
chronic pain.

Brock Smith, Chair
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II. BACKGROUND TO THE FORMATION OF THE PANELS
This is a brief overview of the events that led to the creation of the panels.
Prior to 1987 the Workers' Compensation Board 1 did not compensate for disability
resulting from chronic pain. This was because of apparent skepticism regarding the
medical legitimacy of such disabilities and an interpretation of the governing legislation
which held that even if such legitimacy could be established, its cause was deemed
unrelated to the work injury.

In its well known 1987 Decision No. 915 the Ontario Workers' Compensation Appeal
Tribunal (WCAT) determined that part of a worker's permanent disability was
legitimately attributable to what it called Hpsychogenic pain disorder" and that the Act
did permit attribution of causation to the work injury. Later the same year the WCB
adopted a compensation policy for chronic pain disorder, which, with some
modifications, remains in force to this day.
Following Ontario's lead, in the early 90's a number of other provincial boards adopted
specific policies for dealing with chronic pain, notably British Columbia, Alberta, and
Newfoundland, all of which bore a rough similarity to the Ontario model. The other
provincial boards did not adopt explicit chronic pa in compensation policies but rather
claim to deal with individual cases Hon their merits", the exception being New
Brunswick where chronic pal.n <lisability is in essence not compensable. In 1996 Nova
Scotia adopted a significantly new approach which provided financially capped and
time-limited assistance for pain management services.
As chronic pain disability compensation policy evolved during this period a numbe r of
problematic issues became apparent. These related to:
•
•

the degree of subjectivity in determining the amount of disability
alleged insensitivity and lack of understandin g amon gst adjudicators

Now the Workplace Safety and Insurance Board
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•
•
•
•
•

medical disagreements concerning the level of disability and appropriate treatments
for individual patients
the relationship of the pain disability to the workplace injury
the view, held by some, that chronic pain disability was directly related to the
availability of compensation
poor return to work practices and
concern about the long run financial hnplications of compensating chronic pain
disability

In 1996,the Ontario Government published its white paper on workers' compensation,
New Directionsfor Worker.s'CompensationReform(the Jackson Report). The report dealt
with chronic pain in the context of "refocusing" the system more strictly towards a
workplace accident insurance plan.

It stated that:
... [a] key problem is that entitlement to compensation under the Act has expanded
beyond the boundaries of a workplace accident insurance plan ... The difficulties arise in
cases where it is argued that the injury is the result of a series of repeated actions over
time, a result of exposure to particular toxins, or a result of multiple factors. In these
cases the role of employment in causing the injury and the disability is less clear ... (p.
28).

The report cites chronic pain as an example of this:
The WCB compensates chronic pain on the basis that it is a consequence of a
compensable injury. Chronic pain is defmed as pain that persists beyond the usual
healing time for an injury and is a complex phenomenon without any direct evident
physical cause. It is therefore inherently problematic for a system of insurance against
workplace injuries, since there can never be assurance that, in the presence of a broad
range of other factors, the employment is a sufficient cause of this disability (p. 29).

In the context of recommending that boundaries be placed around compensation for
"multiple cause" disabilities, the report recommended that Ontario should limit
compensation for chronic pain.
Section 13 of the WorkplaceSafetyand InsuranceAct, 1997contains the general
compensation provisions:
13(1)

A worker who sustains a personal injury by accident arising out of and in the
course of his or her employment is entitled to benefits under the insurance plan.

The Act also devotes a separate section to chronic pain.
14. (1) A worker is entitled to benefits under the insurance plan for chronic pain as
defined in the regulations but only in such circumstances as may be pre.scribed.
(2) The benefits to which the worker is entitled for chronic pain are subject to such
limits and exclusions as may be prescribed.
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In June 1997 the then President of the WCB sent a letter to stakeholders outlining a new
approach to chronic pain compensation in line with Bill 99. Patterned after the Nova
Scotia model, the proposal was to enroll workers in a pain management program if they
had not returned to work after the "usual recovery time" for their injury. After the fourweek program they would not be eligible for further health care or loss of earning
benefits. No worker would be eligible for the program after 12 months from the date of
injury.
The bill and this proposal, put out for public consultation during the summer of 1997,
met with criticism from the medical community, most notably from Dr. R. W. Teasell.
His paper, "The Denial of Chronic Pain" cited new scientific studies indicating that
chronic pain may well be an organic rather than a psychological phenomenon; that it
usually follows an injury; and that healing times vary greatly amongst individuals.
This and other submissions prompted the Ontario government not to enact section 14 on
January 1, 1998,and to ask the Board to undertake an independent study and report
back.
In early 1998 the Workplace Safety and Insurance Board (WSIB)announced the creation
of the two panels under terms of reference as outlined below.

Chronic Pain Initiative, Chair's Report
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Title
Chronic Pain: Causation, Prevention, Compensation, Treatment and Management

General Objective
To assemble and analyze scientific evidence on the causation, prevention, treatment and
management of chronic pain; and recommend evidence based policies and strategies
related to the prevention, compensation, and management of chronic pain disability.

Specific Objectives
I

(A)

To define chronic pain.

(B)

To assemble and analyze scientific evidence on:
(1)
(ii)

(iii)
II

(A)

Based on evidence, to recommend policies and strategies on:
(i)

2

the etiology (including causes and risk factors) of chronic pain;
with a focus on the role of physical injuries;
the treatment efficacy of chronic pain (including timing, duration,
modality and prognosis); and
the efficacy of disability management related to chronic pain.

prevention of work-related chronic pain; including education of
workers, employers and health care providers;

Issued January 1998
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(ii)
(ill)

(B)

compensation of work-related chronic pain;
management of work-related chronic pain disability, including
education of workers, employers and health care providers.

To assess the impact and efficacy of the recommended policies and
strategies.

Background
1.

Since 1986,the Board has provided compensation to Ontario workers with workrelated chronic pain disability.

2.

Bill 99, the bill to reform workers' compensation in Ontario, contained a
proposed limit on the compensation of chronic pain. Section 133 of the bill states:
(1)

(2)

A worker is entitled to benefits under the insurance plan for chronic pain
as defined in the regulations but only in such circumstances as may be
prescribed.
The benefits to which the worker is entitled for chronic pain are subject to
such limits and exclusions as may be prescribed.

3.

Bill 99 underwent public hearings in June and July of 1997. During the public
hearings, some representatives from the scientific and medical community
expressed concerns with respect to chronic pain entitlement. It was argued that
there is important emerging evidence of a stronger link between chronic pain
and a physical injury. In response to these concerns, the government delayed the
proclamation of Section 13 of the Bill.

4.

Instead, the government announced that the Workers' Compensation Board
should undertake an independent scientific study into chronic pain and report
back to the government by July 1, 1999. Until further action is undertaken
following the review, chronic pain will continue to be compensated.

Process

The Board will appoint a chairperson to guide the entire process.
The process will comprise two phases:
Related to Objective I:
Related to Objective II:

Scientific investigations, including defining chronic pain,
assembling scientific literature and analysis of the literature.
Development of policy and strategy recommendations and
assessment of the impact and efficacy of these
recommendations.

Each phase will be conducted by a panel of experts. Members of the panels will be
selected from individuals nominated by stakeholders and scientists in the field of
Now section 14 in the WorkplaceSafety and InsuranceAct
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chronic pain research and treatment. In addition, another group of those nominated will
act as reviewers of the scientific and policy reports (see section on Products).
During each phase, issues related to etiology, prevention, treatment, compensation and
disability management will be addressed.
The process will be completed by June 30, 1999. [This deadline was extended.]

Products
Two separate reports will be produced upon the completion of each phase of the
process. They are:
1.
2.

A scientific report on the etiology (including risk factors identification),
treatment (including prognosis), and management of chronic pain.
A report on policy recommendations which will form the basis of the Board's
new regulation on chronic pain, as required by the Act. This report will also
contain proposed designs of strategies for the prevention, treatment, education
and management of work-related chronic pain disability as well as foreseeable
impacts of the recommended policies and strategies.
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IV. PUBLICPERCEPTIONS
Before reporting on the results of the panels' work, as chair, I thought it would be useful
to touch briefly on the subject of public perception; particularly because these
perceptions appears to be changing as the issue of pain itself is receiving increasing
media attention.

If an organic cause for all chronic pain could be identified and the intensity of the pain
could be accurately measured there would be no controversy. But in the case of chronic
pain, at least up until now, medical practitioners have been unable to uncover organic
causes or mechanically measure pain intensity levels. Much rests on the patients' word
and, as noted earlier, until the last decade this was generally not considered sufficient to
establish a compensable disability.
A sea change in workers' compensation philosophy took place during the 1980's and it

helped to shape new perceptions of chronic pain compensation. Historically, workers'
compensation schemes focused on compensation of an "injury" (an objectively
identifiable trauma) rather than a "disability" (the result of the trauma). That was the
infamous "meat chart" approach epitomized by the classic, if apocryphal. cases of the
doorman and the concert pianist receiving identical compensation for the loss of a
fmger.
As change spread through the system in the 1980's, increasing attention was paid to the
disability implications of the injury for the worker, i.e. future loss of earnings. This did
not automatically lead to compensation for chronic pain disability, but it opened the
door.

Whether or not it was a myth, for a long time there was an apparent widespread public
belief that pain exaggeration or outright malingering was commonplace when disability
compensation was available. This was satirized in the Lemmon /Matthau film,
The Fortune Cookie(MGM, 1966).
This stereotype began to erode in the 1980's, perhaps in part because of the publicity
surrounding a widely reported condition involving debilitating symptoms not
accompanied by organic pathology - chronic fatigue syndrome. In any event, there has
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apparently been a gradual build up to the acceptance ot"chronic pain as a "real"
condition that may even have a heretofore-undetected organic cause and is more
widespread than commonly thought. In the last few years, these new perceptions have
begun to crystallize in the media.
A March 1999 article in Business Weeksummed up this change in thinking.
Suddenly a field that had been a scientific backwater became hot ... Along with new
treatments a new way of thinking about pain is emerging. Researchers think pain should
be treated as a disease in itself, divorced from the underlying cause such as ... a sprained
back.

The August 1998 issue of Sdentific Americanemphasized the difficulties of connecting
chronic pain to an organic cause. An article entitled "Low Back Pain" estimates that up
to 80 per cent of (American) adults will suffer from lower back pain but despite all the
medical attention received by these people "up to 85 per cent ... are left without a
definite diagnosis [for] their pain."
The cover story of the August 16, 1999 Madeanswas entitled "Coping with Pain". The
September 99 edition of TorontoLife contained a chronic pain story - with the graphic
title "Living Hell" - that refers to a growing consciousness within the medical fraternity
that pain can be a condition in itself.
In May 1999,ABC aired a multi-part .series on pain in its prime time news hour. Also in
August 1999, TheNew York Timespublished an article called "Pain at Work: Startling
Images and New Hope" which describes emerging diagnostic techniques to objectively
measure pain. The story quotes a "neurologist and pain expert".
"The research", he said, "is helping dispel a number of false notions about pain." He said
"Some doctors, for example, have believed that it was somehow less worthwhile to
devote time and energy toward lessening a patient's pain than it was to treat the
underlying disease or injury. And as late as the late 80's", he said, "the myth persisted
that somehow what went on in the mind, or the cells of the brain, is somehow less
scientific or real than what goes on physically in the body."

This small sampling suggests that a change in the general perception of chronic pain is
taking place in that it is increasingly being accepted as a condition in itself. What causes
this condition is another matter. Here, if anything, the popular media have only
deepened the mystery.

14 - Chronic Pain Initiative, Chair's Report
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The scientific advisory panel issued a draft report on August 17, 1999. This draft was
submitted to international experts in the medical management of chronic pain for peer
review and comment. While the peer reviewers did recommend changes and additions to
particular sections of the report, they did not recommend any changes to the panel's
findings. The panel reviewed the peer reviewers' written comments and incorporated
appropriate changes into its final report, which was published in February 2000.
This chapter excerpts two sections from the scientific panel's report. They are the Executive
Summaryand the Recommendations
.
The members of the Chronic Pain Scientific Advisory Panel were:

Chair

Brock Smith, B Comm, MA

Robert Bernstein, PhD, MD, CM, CCFP, FCFP
Head, Medical Informatics Research Group, Department of Family Medicine
Associate Professor, University of Ottawa
Claire Bombardier, MD, FRCP
Professor of Medicine, University of Toronto
Director of Clinical Epidemiology and Healthcare Research Program, University of Toronto
Director Healthcare Research Division, Arthritis and Immune Disorders Research Centre, The
Toronto Hospital
Angelica Fargas-Babjak, MD, FRCPC
Professor of Anesthesiology, Faculty of Health Sciences, McMaster Un iversity
Director Pain/ Acupuncture Clinic, Hamilton Health Sciences Corporation
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Judith Hunter, BSc(PT), MSc, PhD candidate
Assistant Professor, Department of Physical Therapy, University of Toronto
Associate Scientific Staff, Department of Medicine, Mount Sinai Hospital
Rehabilitation Research Fellow, St. John's Rehabilitation Hospital and West Park Hospital
Klaus Kuch, MD, FRCP
Associate Professor of Psychiatry and Anesthesia, University of Toronto,
Forensic Mood and Anxiety Disorders Division
Silvano Mior, DC, FCCS(C)
Dean, Graduate Studies and Research
Canadian Memorial Chiropractic College
Dwight E. Moulin, MD, FRCPC
Associate Professor, Division of Neurology, Department of Clinical Neurological Sciences,
University of Western Ontario
Warren R. Nielson, PhD, C Psych
Assistant Professor, Department of Medicine
Adjunct Professor, Department of Psychology, University of Western Ontario
Director, Rheurnatology Day Care Program, London Health Sciences Centre
Robert Teasell, MD, FRCPC
Professor, Department of Physical Medicine and Rehabilitation
University of Western Ontario
Robin Weir, RegN, PhD
Professor, School of Nursing, Faculty of Health Sciences, McMaster University
Associate Investigator, System Linked Research Unit on Health and Social Service Utilization
Co-investigator Quality of Work Life and Nurse Effectiveness Unit, School of Nursing
Clinical Associate, Chronic Pain Programme, Hamilton Health Sciences Corporation

.......
What is pain? Panel members refer to the following definition of pain by the International
Association for the Study of Pain (IASP)
Pain is ;m unpleasantsensoryand emotionalexperienceassociatedwith actualorpotential
tissuedamageor describedin termsof such damage.

Panel members also developed a definition of chronic pain for the study that included a
time factor for the duration of pain, and consideration of insurance and compensation needs
as follows.
Chronicp;Jini~ dt!finlllaspain thatpersists six months afteran injury and beyondthe usual
recoverytime of a comparableinjury; thispain may continuein thepresenceor absence of
demonstrablepathology.

Before proceeding to the panel's findings, consideration can be given to population studies
in Canada to assess the impact of chronic pain and chronic disability in the population as a
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whole. Millar (1996) reported that 3.9 million adults in Canada{17%of the population) suffer
from chronic pain. This estimate is based on the number of people whorespondednegatively
whenaskedif they were "usuallyfree ofpain and discomfort".
Low back pain is estimated to affect 60-80%of individuals at some time of their lives
(Papageorgiou et al. 1995). Estimates of recurrences after the first episode of low back pain
range up to affecting 70% of those experiencing an attack of back pain.
The Chronic Pain Initiative came about mainly since it was felt that there was new scientific
evidence about the nature of chronic pain. This report emphasizes this new evidence in two
"special reports".
The term "special report" is used to identify these reports as important contributions to the
report in areas that could not be included in the search of the literature for most of the
report (described below).
The first "special report" relates the historical development from the time of Aristotle to
current hypotheses about the feeling of pain involving changes in the spinal cord and brain.
This "special report" also highlights pain as a multidimensional experience, rather than
being purely physical or psychological.

In some circumstances the changes in the spinal cord and brain persist after the initial
"painful" stimulus has settled. Additional new evidence comes in another "special report"
of the evidence from studies in animals and humans, with use of advanced technology for
imaging the human brain.
Advances in the understanding of chronic pain disorders have occurred from
research into spinal back pain and a greater understanding of the effect of a
peripheral injury on the spinal cord and brain. From spinal back pain research in a
medical centre in Australia, invasive diagnostic techniques have identified a specific
diagnosis in 60% of a series of patients with low back pain who were previous ly
lacking a specific diagnosis from standard assessments. These new diagnostic
techniques require special skill, care, and facilities, in order to avoid complications.
The new diagnoses included intervertebral disc disorders, zygapophysial joint pain
and sacroiliac joint pain . Fifty per cent of another series of Australian patients with
chronic neck pain following whiplash injury had cervical zygapophysial joint pain .
In a randomized controlled trial of patients with pain following whiplash injury,
injection of local anaesth etic into the painful cervical zygapophysial joint controlled
pain for up to one year. These studies have not been duplicated in North America.
Thus, there must be cautious extrapolation of these fmdings to patients in Ontario.
Animal research dem onstrates expansion of nerve cells of the dorsal horn of the
spinal cord following electrical stimulation of peripheral nerves. Experiments show
those chemical transmitters of pain and their receptors are concentrated in the dorsal
horn. Further animal research has identified receptors that can amplify the pain
signal in the spinal cord, such that repeated stimulation results in wind-up, a
dramatic increase in dorsal horn cell excitability. The process may initiate and
maintain central sensitization. Central sensitization involves increased excitability in
the spinal cord with recruitment of previously unaffected nerve cells. This research
supports the concept that pain can spread from injured to non-injured tissue.
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Other pain research studies have demonstrated activity in the cortex of the brain,
corresponding to the stimulated area and complaints of pain. This activity is
detectable in amputees who report phantom pain, but no longer have the peripheral
source of painful stimuli.
In a study of cortical activity following skin stimulation, activity was recorded in
both sides of the brain in-patients with fibromyalgia, but only one side in healthy
controls. This suggests altered processing of stimuli from the periphery in the brains
of patients with fibromyalgia.
Other studies address knowledge of neurotransmitters, including substance P, a
peptide neurotransmitter. Substance P differs from other neuropeptides by diffusing
long distances after release. This implicates substance P in the process of wid espread
excitability in the spinal cord and brain.
The association of substance P with pain comes from a number of pain conditions.
Substance P has been detected in painful intervertebral discs, but not in normal
intervertebral discs. Patients with fibromyalgia have raised levels of substance P in
cerebrospinal fluid (CSF)samples, compared with controls. Patients with painful hip
or knee problems had elevated levels of CSF substance P. These substance P levels
went down post-operatively in those patients who had significant pain relief after
surgery.
Thus, there is evidence of the presence of substance P in different pain conditions.
However, the evidence has not reached the stage to identify the role, if any, of
substance P in diagnosis of chronic pain.

Another "special report" at the beginning of the report is about the classification of
disablement, notably the 1997WHO 4 classification ICIDH 5-2 for chronic health conditions.
This classification combines factors associated with impairment and participation, with
consideration of both environmental and personal factors to assess disablement. This
classification and framework for assessment considers what an individual "can do". as well
as what they "cannot do". Rehabilitation then becomes concerned with positive objectives
for activity and participation. This "special report" contributes particularly , but not
exclusively, to the sections on Prevention, Treatment and Disability Management.

World Health Organization
The InternationalClassificationoflmpairment, Activities and Participation(formerlythe
InternationalClassificationof Impairment,Disabilities and Handicaps)
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Review Process for Graded Evidence Reports
Now to the main objective of the report-the evidence-based scientific review. Panel
members decided to review the available literature about chronic pain in order to
accomplish the objectives of this study. In view of the vast scientific literature on the
subjects of aetiology, prognosis, treatment, prevention and disability management of
chronic pain, the panel accepted the offer of the Institute for Work & Health (the
Institute) to conduct the initial steps of literature search and summarizing evidence on
chronic pain.
Institute staff reviewed more that 11,500article abstracts from the literature
search of relevant databases from 1966to August 1998, to select relevant
systematic reviews of studies and other individual studies. Two Institute
reviewers then read the 412 selected studies. Following agreement from two
independent reviewers, studies of satisfactory methodological quality were
identified. Reviewers then developed an evidence table to report findings from
the 188studies of adequate methodology. Institute staff then supplied the
studies, with the evidence table, to the WSIB for distribution to panel members.

Panel members divided into two groups, One group reviewed aetiology and prognosis,
and the second group reviewed prevention, treatment and disability management.
Each panel member was responsible for reviewing a set of studies and evidence
tables provided by the Institute, and then for preparing a draft section of their
findings on the topic. Another group member reviewed the draft section with
articles and evidence tables to limit potential bias. The sections were then
reviewed within the group and then by the entire panel. Individual panel
members modified their sections in response to suggestions from other panel
members.

In August 1999, Board staff sent the draft report to seven international experts
(Prof. P. Wall. Dr. J. Crook, Dr. G. Gale, Dr. A. Mallis, Dr. H. Merskey, Dr. J. Murray, .. ••
Dr. E. Tunks) for peer review. An additional section (Prevention of Chronic Pain) was
sent for peer review to three other international experts (Dr. J. Katz, Dr. S. Linton and
Dr. E. L. Gross) in October 1999. The comments and the suggestions of the peer
reviewers provided panel members with the basis for minor revisions to finalize the
draft report.
For aetiology, predictors of chronic pain were sought. For prognosis, predictors that
chronic pain will lead to disability were sought (Part Three).
Conclusions about the evidence were summarized by four levels of evidence ranging
from Level 1, as strong evidence, based on multiple relevant and high quality studies, to
Levels 4a and 4b, inadequate evidence and contradictory evidence.
Level 1: Strong evidence: multiple and relevant high quality scientific studies.
Level 2: Moderate evidence: one relevant high quality scientific study or multiple
adequate* scientific studies.
Level 3: Limited evidence: at least one relevant adequate scientific study.
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Level 4a: Inadequate evidence: only one relevant, low quality scientific study or
in a medium quality study, the specific predictor under review was not
adequately assessed or no relevant adequate studies available.
Level 4b: Contradictory evidence: contradictory results from scientific studies.

* adequate study: studies of medium quality, with adequate measurement and
analysis of the predictive factor under review.

Different studies used different definitions of "chronic". In the available studies, there
were also different definitions of the same predictor. Some predictors were invariably
linked with others as covariants.
Unfortunately, there was no consensus between investigators on the most relevant
measure of outcome. Outcome measures included various definitions of impairment
disability, or handicap. Assessment of these outcome measures was not blinded, such
that observer bias was possible. Within and between studies there were also problems
with a uniform definition of return to work as an outcome. For some studies,
intervention strategies potentially biased results, and in others, the cohorts were at
different stages of a continuum.
Most studies only evaluated a small number of predictors, but a few studies provided
more information by identifying the most important predictors by multivariate analysis.
Predictive studies evaluating single measures had limited predictive usefulness.
The highest grade of evidence found among the selected studie.s was Level 2 - moderate
evidence - of predictors of chronic pain. Few predictors were assessed by panel
members as Level 2 (moderate) evidence. These predictors are listed below.
•
•
•
•
•
•

History of previous similar pain associated with occurrence of subsequent reports
of pain.
Longer duration of pain associated with subsequent reports of pain.
Acute intensity of pain associated with subsequent reports of pain.
Availability of modified work associated with less disability.
Availability of work autonomy associated with less disability.
As the ratio of compensation to pre-injury wage increases, the duration of claims
also increases.

These Level 2 (moderate evidence) conclusions, and the conclusions of lesser strength,
came from a relatively limited number of studies that each analyzed many factors. The
most commonly cited studies, that panel members used in four or five of the six sections
on Aetiology and Prognosis illustrate common features of the studies. Most studies
analyzed many factors to cover more than one section of this report. Thus, some single
studies analyzed demographic factors, pain history, physical findings, psychological
factors, and employment and compensation factors. The objective of many studies was
to determine a set of factors to combine as predictors of chronic pain and chronic pain
disability. Emphasis tends to be on groups of factors showing statistical significance.
However, those factors assessed that did not show statistical significance are also
important, since those factors may have been found to be statistically significant when
analyzed with different factors and when compared to different groups of subjects.
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As discussed in sections on individual factors, most studies evaluated multiple factors in
relation to chronic pain. These studies generally evaluated groups of factors, rather than
isolated factors. Studies evaluating a limited range of the possible factors potentially
produce biased conclusions .
It is against this overall background that panel members attempted to identify the
individual predictors of chronic pain and chronic pain disability that combine the
strengths and limitations of the available studies.

Demographic Factors (PartThree, Section II)
There was contradictory evidence (Level 4b) that single marital status, lower income
and lower education correlate with chronic pain disability. These factors may co-vary
with job-related factors, and marital status and education can correlate with factors
related to cooperation with exercise programs, as well as job-related factors.

The studies provided limited and contradictory evidence (Level 4b) that older age and
female gender correlate with chronic pain and chronic pain disability. However, these
factors may be markers or covariants for causal factors - findings varied with different
patient groups, settings and interventions. There was limited evidence (Level 3) that
evaluation of other predictors, while controlling for age and gender, may help to
identify true risk factors.
Medical History (PartThree, Section III), Physical Symptoms and Signs (PartThree,
Section IV)
Intensity of pain (moderate evidence - Level 2) and location and extent of injury
(limited evidence - Level 3) correlate with later chronic or persistent pain . This
correlation cannot be extended with confidence to a causal association.

It is also notable that physical symptoms and signs cannot be considered as individual
predictors of chronic pain and that functional disability and psychological distress play
more important roles than pain intensity in the transition from subacute to chronic pain
disability.
Previous injuries and duration of pain correlate with both chronic pain (moderate
evidence - Level 2) and chronic pain disability (limited evidence- Level 3).
Duration of symptoms and history of previous injury correlate with chronic, or
persistent, pain disability (activity) and chronic pain disability (participation) (limited
evidence - Level 3)
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Psychological Factors (Part Three, Section V)

Few prospective studies investigate the role of psychological factors in the aetiology of
chronic pain and chronic pain disability. Many well know studies of the subject were
excluded as a result of the strict methodological selection criteria. The available literature
provided only limited evidence (level 3), for the following factors relating to chronic pain
and chronic pain disability:
• Chronic depression leading to the development of certain new pain locations (less
--for low back pain than for headache and chest pain).
• Prior nervousness as a non-specific predictor for work disability.
•
•

Past negative life events may lead to reduced work retention.
Depression, anxiety, and a sense that control rests outside oneself may slow recovery
from pain and disability.

Due to the small numbers of studies, the evidence for chronic pain resulting from
psychiatric disorder was limited. However, co-morbidity between chronic pain and
psychiatric disorder is common. In addition, several types of pain, in particular headache,
can be stress-sensitive-can worsen as psychological distress develops.
Psychological change is often part of emerging chronic pain but this does not prove its role
as a causative agent. Since poor psychological health can appear at an early stage of chronic
pain, it may be a complication of, rather than a contributor to, the development of chronic
pain .

Employment-Related Factors (Part Three, Section VI)

The studies reviewed evaluated employment-related factors as one of a number of factors in
each study, as noted in other sections of Part Three. The relatively small number of studies
of adequate quality provided weaker evidence than suggested in some reports excluded
from the panel's review.
Of the factors reviewed both lack of modified work and lack of work autonomy in the
workplace showed moderate evidence (Level 2) of prediction of chronic pain.
Lack of job satisfaction is often cited as a factor in the development of pain complaints and
of disability. However, the studies reviewed provided limited evidence (Level 3) that lack
of job satisfaction, or perception of difficult job conditions and demands, were associated
with chronic pain disability.
Likewise, other assessments of the type of work have suggested an association between
heavy manual labour and the development of low back pain. The reviewed studies
provided limited evidence (Level 3) that the physical demands of the job play a role in the
development of chronic pain disability, among other potential risk factors . Evaluation of
the correlation of a private employer and lower socioeconomic status showed limited
evidence (Level 3). The number of years employed with a frrm varied as a factor in
different studies (contradictory evidence - Level 4b).
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Compensation (Part Three, Section V••)
The role of compensation in chronic pain is controversial, but there is no definite evidence
that compensation affects the development of chronic pain.
There is limited evidence (Level 3) that filing a compensation claim for medical costs is
not associated with length of time out of work and the regaining of fwictional status. In
addition, there is limited evidence (Level 3) that retaining a lawyer is associated with a
longer duration claim - this may be reflective of the fact that both are associated with
greater injury severity.
There is moderate evidence (Level 2) that as the ratio of compensation to pre-injury wage
increases, the duration of the claim increases.
With regard to the impact of compensation on recovery, the studies suggested moderate
evidence that compensation influences chronic pain disability. There is moderate evidence
(Level 2) that, with a higher (relative), level of compensation, there is a lower likelihood of
return to work. A single US study provided limited evidence (Level 3) that workers'
compensation status particularly when combined with higher pain intensities, is associated
with a poorer prognosis for rehabilitation treatment of patients with chronic
musculoskeletal pain.
Prevention of Chronic Pain: the Unexplored Frontier bridges the move into Part Four,
Prevention, Treatment and Disability Management. This "special report" on prevention of
chronic pain responds to the need to reduce the incidence and impact of chronic pain.
For prevention of chronic pain, there was a lack of well-conducted studies of effectiveness of
primary injury prevention.
For secondary prevention, early effective management of acute pain is likely to reduce the
severity of acute pain, and may lessen the likelihood of chronic pain developing. On this
basis, this "special report" summarizes guidelines for the management of acute pain and
acute low back pain from around the world.

Review Process for Graded Evidence Reports
The literature selected and reviewed by the Institute (as describ ed in Part Six, Appendix II)
included individual randomized controlled trials (RCTs) as well as systematic reviews.
RCTs are trials in which patients are randomly assigned to one or more groups. For
example, patients may be assigned to either a treatment or control group (e.g., waiting list;
placebo) and the two groups are compared in terms of treatment outcome (e.g., pain
reduction, quality of life).
In contrast, systematic reviews select and evaluate previously published studies (usually
RCTs) related to a particular question (e.g., which drug treatments are effective for chronic
pain). Individual studies included in the review are carefully selected using clearly set out
selection, appraisal and quality criteria. After looking at the collective findings of these
studies, conclusions are drawn about the effectiveness of a treatment or other research
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question. Thus, conclusions about treatment efficacy from a systematic review are generally
more authoritative than from any single RCT.
There was little overlap between the RCTs in the systematic reviews and the individual
RCTs identified for the panel's review . This occurred because of the time preparing
systematic reviews, such that most of the RCTs included in the reviews had been published
before the cut-off publication time for individual RCTs (since January 1996).
Only recently published individual RCTs were selected, since time for the project was
limited. More recent studies also generally provide higher quality methodology than earlier
publications and may not be included in published systematic reviews.
The conclusions in this report can only reflect the literature selected at the time 0uly-August
1998). The number of studies that passed the Institute's selection criteria (79) was small
compared to the vast literature on the treatment of chronic pain.
The methodological quality of these highly selected studies was also variable. In instances
where there were few studies and/or the methodological quality of available studies was
relatively poor, a lower level of evidence for treatment efficacy has been reported. Two
conclusions are possible in such circumstances. The first is that the consequent low quality
rating may accurately reflect the ineffectiveness of the treatment (true negative). However,
the second possibility is that the poor scientific quality of the study may make detection of
significant treatment effects impossible. At present it is not possible to predict whether, or
in what direction, the levels of evidence of effect might change.
Panel members assessed the evidence for the conclusions about treatment and disability
management solely on the basis of the studies selected through the review process already
summarized (also see Part Six, Appendix II).
For some treatment and disability management modalities, there were several systematic
reviews and individual RCTs. For other modalities there were no systematic reviews and
the evidence came from individual RCTs alone.

Levels of Evidence for • raded Evidence Reports

Conclusions of treatment effectiveness in the report each provide one of four levels of
evidence, ranging from strong to inadequate or contradictory evidence. The quality of the
available studies was such that no treatments were found to be supported by strong
evidence. Thus, the levels of evidence in this report ranged from medium to inad equate or
contradictory evidence.
Individual pan el members were responsible for preparing individual sections. However, all
conclusions in this report have been reviewed and discussed by all panel members to rea ch
a final agreement for each conclusion, based on the available evidence .
The panel recommends that treatments that have positiv e outcomes of effectiveness based
on moderate evidence (Level 2) should be considered for workers with chronic pain . This
table shows chronic pain conditions, treatments for which there is moderate evidence of
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positive outcomes, and effective time (the time that the treatment benefit lasted after each
treatment) .

... ......
..... ................
..................
.......
Condition
Chronic
musculoskeletal pain

Treatment
Multimodal biopsychosocial
therapy

Oral opioids
Chronic low back
pain

Manipulation
Exercise
Multimodal biopsychosocial
therapy

Proven intervcrtebral
disc herniation

Standard discectomv

Lateral epicondylitis

Triamcinolone injection at site

Fibromyaleia
Chronic pain
disability

Exercise

Modified work proJUams

Effective time
Short to intermediate
(up to 6 months)
Short to intermediate
(up to 6 months)
Short to intermediate
(up to 6 months)
Short to long (6 or
more months)
Intermediate to Jong
(6 or more months)
Short to long (6 or
more months)
Short to intermediate
(up to 6 months)
Short to intermediate
(up to 6 months)
Intermediate to long
(6 months or more)

Treatment Based on Moderate Negative Evidence

Conversely, treatments that have negative outcomes, based on strong or moderate evidence
(Levels 1-2), should not be considered at this time . Both anti-depressants for chronic low
back pain and traction for chronic neck pain and chronic low back pain were treatments for
which negative moderate evidence (Level 2) was found .
There was limited evidence (Level 3) of effectiveness of many of the treatment and disability
management modalities. For modalities that have limited evidence of a positive outcome,
the modality should be conditionally considered when stronger evidence of effectiveness is
not available. Such modalities should pref er ably be prescribed as part of a clinical trial to
evaluate effectiveness.
Conversely , for those modalities that have limited evidence (Level 3) of a negative outcom e,
the treatment should generally not be considered, pending more evidence becoming
available about the positive effectiveness .
For treatments that have inadequate (Level 4a) or contradictory (Level 4b) evidence about
effectiveness, the treatmen t should be considered in exceptional circumstances for
individual patients, or as part of a clinical trial.
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If health care practitioners consider a treatment with limited, inadequate or
contradictory evidence of a positive effect, the advice of a health care expert who is
experienced in pain managemen t interventions and keeps informed of new research
developments and current clinical trials could be sought.
To assess the treatment considered effective for the management of chronic
musculoskeletal pain, the conclusions for single treatments are presented in tables by
condition, or diagnosis, from the report sections on types of treatment.
First, treatment for chronic musculoskeletal pain will be summarized, then for each of
the chronic pain conditions included under the "umbrella" of chronic pain. There is no
significance to the order of the interventions within the levels of evidence. Further
review of the effectiveness of multimodal treatments and disability management will
follow.
Each row in the following tables shows the treatment, level, or grade, of evidence of
effectiveness, and the time that the treatment benefit lasted after each treatment
(effective time), for each chronic pain condition.

Chronic Musculoskeletal Pain
Condition
Chronic Pain

Treatment

Positive evidence

Accupuncture

Limited (Level 2)
Contradictory
(Level 4b)
Contradictory
(Level 4b)
Contradictory
(Level 4b)

Effective time
Short to
intermediate (up
to6 months)
Short to
intermediate (up
to6months)
Short to long (6
months or more)
Short to long (6
months or more)
Short to long (6
months or more)

Oral Opioids

Moderate (Level 2)

TENS

Limited (Level 3)

Short (up to 1
month)

Moderate (Level 2)

Short to
intermediate (up
to6 months)

Anti-depressant
medications
TENS
Laser

Improve pain
intensity and
pain threshold
Chronic pain
conditions,
other than
chronic low
back pain

Multimodal
biopsychosocial
programs
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Chronic Low Back Pain
Treatment

Positive evidence

Manipulation

Moderate (Level 2)

Exercise

Moderate (Level 2)

Multimodal
biopsychosocial theraov
Muscle relaxant
medication
Caudal epiducal injection
of steroid and local
anaesthetic

Moderate (Level 2)
Limited (Level 3)

Limited (Level 3)

E..\.fGfeedback
Neuroreflexotheraov
Hypnosis
Non-steroidal antiinflammatory drugs
(NSAIDs)
Back school/ group
education

Limited (Level 3)
Inadequate (level 4a)
Inadequate (level 4a)

Effective time
Short to
intermediate (up to
6 months)
Short to long (6
months or more)
Intermediate to
long (6 months or
more)
Short (up to 6
months)
Intermediate (up to
6months)
Short to
intermediate (up to
6months)

Contradictory (Level 4b)

Short to
intermediate

Contradictory (Level 4b)

Short to long

Treatment

Negative evidence

Effective time

Traction
Addition of steroid to local
anaesthetic in epidural
injection
Orthoses, or back supports

Moderate (Level 2)

Short

Limited (Level 3)
Limited (Level 3)

Interventions for chronic low back pain may have included individuals with both chronic
low back pain and sciatica. (Sciatica is pain felt along the course of the sciatic nerve in the
buttock and down the back of the leg on the same side.) Some studies identified
interventions for chronic sciatica alone and for chronic low back pain with sciatica. The
following table shows the evidence of effectiveness of epidural injection of steroids, without
other agents.
Condition

Positive Evidence

Chronic sciatica

Limited (Level 3)

Chronic low back pain
with chronic sciatica

Limited (Level 3)

Effective time
Short to
intermediate (up to
6months)
Short to
intermediate (up to
6 months)
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Other patients with low back pain may also have paln radiating down the leg with clinical
findings supporting a symptomatic prolapsed intervertebral disc. Studies reviewing
treatments for symptomatic and proven prolapsed intervertebral disc are shown in the
following table.
Treatment

Positive evidence

Standard discectomy

Moderate (Level 2)

Intra-operative steroid
Microdiscectomy

Limited (Level 3)
Inadequate (Level 4a)

Effective time
Long (6 months or
more)
Short (immediately
post-op)

ChronicN eek Pain
Treatment
Exercise
Muscle relaxant

Positive evidence
Limited (Level 3)
Limited (Level 3)

Manipulation/ mobilization

Contradictory (Level 4b)

Effective time
Short to long
Short
Short to
intermediate

Treatment

Negative evidence

Effective time

Traction

Moderate (Level 2)

Short (up to 1
month)

Neck injuries can cause neck pain and also chronic post-traumatic headache.
Treatment

Positive evidence

Effective time

Manipulation/ mobilization

Limited (Level 3)

Short

Chronic Upper Limb Pain
The available studies were generally of patients with non-specific upper limb diagnoses, or
they were studied in groups with a variety of diagnoses. Only rotator cuff tendinitis at the
shoulder and lateral epicondylitis at the elbow provided some specificity.
Treatment

Positive evidence

Effective time

Rotator Cuff Tendinitis
Sub -acromial steroid
injection

Specific tendon injections

Limited (Level 3)

Inadequate (Level 4a)
Inadequate (Level 4a)

Short to
intermediate (up to
1 month}
Intermediate to
long
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Chronic Shoulder Disorders Caused by Soft Tissue Disorders
Exercise
Manipulation/ mobilization

Limited (level 3)
Contradictory (Level 4b)

Short (up to 1
month)
Short

Limited (Level 3)

Short to long (up
to 1 month)

Contradictory (Level 4b)

Short

Limited (Level 3)

Short to
intermediate (up to
6months)

Painful Shoulder
Local non-specific injections
Targeted or specific
injections
Shoulder Arthritis

Intra-articular steroids
Lateral Epicondylitis

Local triamcinolone injection
Multiple triamcinolone
injections

Moderate (Level 2)

Exercise

Limited (Level 3)

Local glycosaminoglycan
polysulphate injection

Limited (Level 3)

Short to
intermediate
6months)
Intermediate
to6months)
Intermediate
to6months)
Short to
intermediate
6months)

Treatment

Negative evidence

Effective time

Limited (Level 3)

Short to
intermediate

Limited (Level 3)

Short to
intermediate

Limited (Level 3)

(up to
(up
(up

(up to

Shoulder Pain
Exercise
Non-steroidal antiinflammatory drugs
(NSAIDs)

Fibromyalgia Syndrome

Fibromyalgia syndrome characteristically includes multiple symptoms of generalized
musculoskeletal pain, stiffness and easy fatig• bllity, with associated non-restful sleep.
The following table shows the evidence for single treatment modalities for fibromyalgia
syndrome.
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Treatment

Positive evidence

Exercise

Moderate (Level 2)

Amit:rvotiline
Each of growth hormone (if
low growth hormone) and
thyroid hormone
Each of ondansetron and
zoldipem
Bright light
Music vibration
Intravenous lidocaine
Antidepressant medications
Treatment

Limited (Level 3)

NSAIDs
Each of malic acid and
magnesium, calcitonin
injections and S-adenyl-Lmethionine

Limited (Level 3)

Effective time
Short to long (up to
Smooths)
Long (6 months or
more)
Long {6months or
more)
Short (up to 1
month)

Limited (Level 3)
Inadequate (Level 4a)
Inadequate (Level 4a)
Inadequate (Level 4a)
Contradictory (Level 4b)
Negative evidence

Effective time

Limited (Level 3)

Intermediate

Limited (Level 3)

Short

Myofascial Pain Syndrome

Myofascial pain syndrome consists typically of local pain, spasm and tenderness in
muscles or at muscular insertions, with loss of range of motion. This occurs without
neurological abnormality. Treatment is generally symptomatic.
Treatment

Positive evidence

Electrical nerve stimulation
Steroid trigger point
in_jection

Limited (Level 3)

Effective time
Short (up to 1
month)

Inadequate (Level 4a)

Short

Temporo-Mandibular Pain

One RCT evaluated sumatriptan, an oral drug, for temporo-mandibuJar pain. There was
limited evidence that oral sumatriptan is not effective for temporo-mandibular pain in
the short term (negative evidence - Level 3).

Multidisciplinary Treatment Programs

Healthcare workers from several different disciples should contribute to the treatment of
each individual with chronic pain. Biopsychosocial treatments address the range of
physical, psychological and social components of chronic pain. The objective of such
treatments ls to change beliefs, attitudes , coping style, dysfunctional behaviour patterns,
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activity levels, etc., so that each individual with chronic pain experiences better health,
improved quality of life, decreased pain and reduced absenteeism from work.
Biopsychosocial multimodal

Positive evidence

Chronic low back pain

Moderate (Level 2)

Chronic pain, other than
chronic low back pain

Moderate (Level 2)

Effective time
Intermediate to
long (6 months
or more)
Short to
intermediate (up
to 6 months)

Biopsychosocial - unimodal for chronic low back pain

EMG feedback
Hypnosis
Either back school or
group education

Limited (Level 3)
Inadequate (Level 4a)
Contradictory (Level
4b)

Short to
intermediate
(up to 6 months)

Short to long

Disability Management

The current adoption of an active physical and psychological approach to management
of chronic pain disability ls designed to address not only the physical consequences of
the pain problem but also to acknowledge its complex multidimensional nature.
M~ement

Positive evidence

Modified work programs
Clinic-based work
conditiortlng and work
hardening
Multimodal
biopsychosocial

Moderate (Level 2)
Contradictory (Level
4b)
Contradictory (Level
4b)

Effective time
Intermediate to
long (6 months or
more)

Long

What can be done with the conclusions about treatment and disability management?

Treatment options for chronic low back pain are generally more intensively studied than
for other chronic pain conditions . The other chronic pain conditions include a variety of
other chronic soft tissue injuries plus fibromyalgia and myofascial pain syndrome.
These other condition s have clinical features that differ from chronic low back pain.
However, earlier hypotheses and developing evidence about the pathophysiology of
acute and chronic pain and the multifactorial nature of chronic pain sugg est that
common links may exist between the chronic pain conditions. Similarly, it ls possible
that treatments that address the common links and result in positive outcomes in one
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type of chronic pain may also be effective in other types of chronic pain, unless evidence
to the contrary has been established.
Most of the conclusions provide evidence of effectiveness at less than moderate to strong
positive evidence (Levels 1-2), when recommendations for the treatments can be made.
Interventions with limited evidence (Level 3) of effectiveness suggest lesser effectiveness
for the condition studied. However, the weaker evidence could also arise from the
number and methodological quality of the available studies.
Many health care providers who see individuals with chronic pain conditions believe in
the effectiveness of multidisciplinary treatment programs for chronic pain. These
multimodal treatment programs can address the multifactorial nature of chronic pain
(identified in Part Three), both in groups and individuals. All physical, psychological
and social aspects must be specifically addressed in the management of chronic pain
conditions. For most individuals with chronic pain, no single intervention can achieve
this effect. Sections II-VII o• Part Four report on the evidence ofsingle treatments that
could contribute to a multimodal treatment program. Conclusions from these sections
have already been summarized in the tables with the conclusions of studies of
multimodal biopsychosocial programs from Section VIIJ and disability management
programs from Section IX in Part Four.
The studies reviewed of multimodal biopsychosocial programs for chronic low back
pain showed moderate evidence (Level 2) of effectiveness in the intermediate and long
term following the program (more than one month to greater than six months).
Thus, the multimodal biopsychosocial programs are recommended for chronic low back
pain. Key features of the multimodal program were a cognitive-behavioural component,
with or without a behavioural component. Effectiveness of these programs may come
from changes in pain-related beliefs and coping strategies. It is notable that some
studies suggest that these programs are less effective when delayed by trials of single
interventions.
The available studies of multimodal biopsychosocial treatments for other chronic pain
conditions, excluding chronic low back pain, also showed moderate evidence (Level 2)
of effectiveness for up to six months. However, the effectiveness of this form of
treatment over the longer term (more than six months after treatment) is less clear and
requires further study. Studies of individual components of the multimodal programs
also show limited evidence (Level 3) or weaker.
The review of multimodal biopsychosocial treatments (Part Four, Section VIIO also
included back schools and similar group education programs as unimodal interventions
for chronic low back pain. The evidence for these interventions was contradictory
(Level4b).
Individuals with chronic pain should be people with names and interests, rather than
cases of chronic pain with test results. Generally, patients with chronic pain should be
assessed by a multidisciplinary team, the members of which have specific skills and
knowledge related to the treatment of chronic pain . Their skills and knowl edge should
be based on up -to -date knowledge of pain theory and research.
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Clinical management of those with chronic pain should also be done by a
multidisciplinary team that is capable of evaluating treatment programs using
appropriate research design and data analytic methods. Evidence-based practice is no
less important in chronic pain than in other areas of health care. The many myths and
misunderstandings related to chronic pain, as well as the tendency to stigmatize those
who experience it, makes training and expertise in this area essential.
Future research could assist in identifying the optimal interventions for a multirnodal
program to assist individuals with chronic pain. However, this research should
recognize the complexity of the chronic pain conditions and of coordinating multimodal,
multidisciplinary intervention programs.
In conclusion:
•

New scientific evidence established that changes in the central nervous system, in
response to acute pain signals, can continue to signal painful sensations in the
absence of acute painful stimuli. Researchers continue to investigate the complex
interactions involved in this process.

•

Panel members reviewed high quality methodological studies for this report,
identified from the vast scientific literature. They found that multiple factors in
combination predict chronic pain. They also found that multimodal treatments were
effective for chronic pain, a multifactorial condition.

•

Panel members recommend further research with attention to study of methodology,
including statistical evaluation of predictors of chronic pain and of the treatment for
chronic pain.

•

Panel members also recommend regular update of this review to provide the current
information related to chronic pain.

Recommendations
Role of the Panel

On completion of the review ot treatment and disability management of chronic pain, as
described in sections II to IX of Part Four of the report, questions arise concerning the
translation of the conclusions into practical clinical treatment and compensation
recommendations. The panel was hesitant to provide such guidance, because our role
was to conduct a review and analysis of the scientific evidence on chronic pain and did
not extend into the policy domain. In contrast to the review, policy development is not a
scientific process. Rather, it brings to bear a wide range of institutional and societal
values that provide the context for policy. What are the acceptable costs and sufficient
benefits of specific treatments? What resources should be allocated to the prevention
and treatment of chronic pain? What is the appropriate balance between the needs of
the injured worker and the employer?
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Although our mandate was simply to conduct a scientific review, it has been pointed out
that, because we are most familiar with the evidence related to chronic pain, we should
provide some guidelines for translation of our findings into policy. Thus, after some
debate, the panel agreed that provision of some general guidelines would be
appropriate. These guidelines are described below.

Caveats
The panel wishes to emphasize that although we are satisfied with the methodology and
results contained in this report, these findings cannot be considered a definitive
endpoint. As with any field of scientific enquiry, our knowledge and understanding of
chronic pain mechanisms, aetiology, prevention, and treatment is an evolving process.
Our review covered the period up to August 31, 1998. Since then, additional research
ha• been published, or been made available, that may have altered some of our
conclusions regarding levels of evidence. With recent developments in our knowledge
of the pathophysiology of chronic pain and its treatment, an already burgeoning field
has exploded. Concepts of pain that were widely accepted even a few years ago have
rapidly become untenable, and ever more radical advances are on the horizon. Thus, it
is important that those who use our findings are aware of the limitations of our work
and apply our conclusions to "real world" circumstances in a careful and prudent
manner. This admonition applies to clinical decision•making, policy development,
legislative, and civil litigation domains.
We would also like to emphasize that the studies we have reviewed provide
descriptions of how heterogeneous samples of patients respond to various treatments.
That is, in some of these studies, individuals with different clinical conditions and
different clinical courses were grouped together for evaluation of a treatment.
Generally, subgroup analyses of these diverse groups were not conducted, likely
because of small sample sizes or a focus on "chronic pain" more generally. However,
not even the best available treatments work for everyone, and there may be treatments
that work for certain subgroups, but not others. Although examples exist (e.g., Turk, et
al., 1998), few studies have investigated individual differences in response to treatment.
Thus, the panel recognized that treatment groups are often heterogeneous, and so it is
not possible to determine the relative benefits of treatment for members of these
subgroups. The efficacy of these treatments for patients with different characteristics
can only be determined through additional randomized controlled trials that specifically
evaluate such differences. Although we strongly support an evidence-based approach
to treatment decision making, consideration must still be given to the complexities and
capacities of individual patients.
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A Framework for Interpreting the Results of this Review
In translating our findings into policy, two evaluative dimensions of the treatment or
disability management program should be considered:
1.
2.

The strength of the evidence (strong, moderate, limited and inadequate);
The outcome, result, of the study of effectiveness (positive versus
negative).

Figure 1. provides a graphic depiction of an evidence-based decision-making framework
for the two dimensions.
FIGUREI.

Strength of Recommendations
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Strengthof Evidence
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STRONG

+
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Specific Recommendations

In our review, there was no evidence that was considered "strong" (Level 1) using our
classification process . Although our review set reasonably stringent quality standards
and hence was quite conservative, it would be appropriate to conclude that many of the
studies that were reviewed were of poor methodological quality. As noted in Appendix
II, only 167of the 11,565articles identified were included in our evidence tables (i.e.,
1.44%). Of the remaining small number of reviewed treatment studies, none were
classified as providing "strong" (Level 1) evidence. Consequently, the highest level of
evidence characterized here is "moderate" evidence (Level 2). A clear conclusion that
may be drawn from this process is that there are very few high quality studies, and that
many are of insufficient quality.
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We would also like to emphasize that where we have concluded inadequate (Level 4a)
or contradictory (Level 4b) evidence, the only conclusion that should be drawn is that
the available evidence is simply unclear. It should not be interpreted as an indication
that treatments assigned this designation are ineffective.
Based upon the framework, shown in Figure 1, our recommended criteria for selecting
treatments are:
1.

Treatments that have positive outcomes, based on moderate evidence (Level 2),
should be considered.

2.

Treatments that have positive outcomes based on limited evidence (Level 3)
should be considered when those based upon stronger evidence are not available
(i.e., conditional approval), and preferably should be prescribed as part of a
clinical trial to evaluate effectiveness. *

3.

Treatments for which existing evidence is inadequate (Level 4a), or contradictory
(Level 4b), could be considered for individual patients in exceptional
circumstances, or in the context of clinical trials. *

4.

Treatments that have negative outcomes based upon limited evidence (Level 3)
should not be considered at this time.

5.

Treatments that have negative outcomes based upon moderate evidence (Level
2) should not be considered.

*

Health care professionals might consult health care experts who specialize in the
management of pain when considering a treatment with less than moderate
evidence (Level 2) of a positive outcome. These specialists can provide advice
related to any relevant research developments pertaining to acute and chronic
pain, including current clinical trials .

General Recommendations
The panel would also like to make the following general recommendations:
1.

Given the paucity of high quality research related to treatment, and the need for
a solid platform for evidence-based pra ctice in the area of chronic pain , it is
recommended that funds be made available for high quality research. High
quality research can provide evidence to clarify areas in which the evidence is
currently either limited, inadequate, or contradictory. Given the relevance of
such research to the WSIB and its stakeholders, funding of this type should be
considered.

2.

The present review should be updated at regular intervals to provide the WSIB
and its stakeholders with current information related to chronic pain on which to
base future funding and treatment decisions. Considerable time, money, and
effort have been invested in the process to date. The additional resources needed
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to provide updates are comparatively small and would provide a cost-effective
mechanism for remaining current.
3.

Wherever possible, early intervention should be established. Prevention efforts
are more likely to be of benefit when they are done early. These interventions
include both prevention of acute pain and interventions that occur during the
period of transition from acute to chronic pain.

4.

Although prevention may offer the greatest hope in reducing the incidence of
chronic pain, it is also the least well-developed area within chronic pain theory,
research, and practice. It is particularly important to develop and evaluate new
methods of prevention. Effective preventative measures are surely superior to
any form of treatment for established chronic pain.

5.

In addition to addressing general issues of treatment effectiveness, future
research should examine:
a) the role of individual differences (Who benefits from what treatment?)
b) the time frame of treatment (When is a treatment effective?), and
c) the dose-response relationship (How much treatment and for how long?)

6.

Few of the studies reviewed addressed the important issue of clinical versus
statistical significance. For both Part Three and Part Four of this report,
conclusions tend to be based upon statistically significant effects. Such effects
may or may not be meaningful or clinically important. Future researchers
should assess the clinical importance of their findings in addition to providing a
statistical evaluation of their studies.

Coda

Despite the progress that has been made in recent years, there continue to be large
numbers of individuals who are not adequately treated, and whose quality of life is
adversely affected by the various conditions collectively referred to under the rubric
"chronic pain". It is now clear that the Cartesian mind-body dualism that has
characterized earlier efforts to understand pain is no longer tenable, and will not
advance our knowledge of pain.
In terms of treatment, it is unacceptable to attribute chronic pain to either psychological
or physical factors. All pain, whether acute or chronic, is a phenomenon that affects,
and is affected, by both mind and body . It is important that all of those involved in
helping injured workers - including health care professionals, employers, case workers,
administrators, union representatives, co-workers, and family members - have a basic
understanding of the multidimensional nature of chronic pain. It is only when all of
these stakeholders adopt a common approach that chronic pain and disability can be
properly addressed. Chronic pain is a multidhnensional problem that requires a
multidimensional solution:
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A safe prediction is that the panacea for pain will not be found. The future of
pain therapy appears to be in the rational use of multiple parallel therapies ... the
intelligent combination of the right kind of treatments." (Melzack & Wall, 1996,

pp. 286-7)

Thus, the greatest hope for those with chronic pain lies in appropriate combinations of
evidence.based therapies provided within the contf"..xtof the biopsychosocial model for
management of chronic pain.
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VI. CHAIR'S DISCUSSION · SCIENTIFIC REPORT

Introduction
As chair of the two panels, my primary responsibility was to guide the process towards
a timely conclusion and present the findings and recommendations of the panels to the
WSIB. However, as noted later in this report, the policy panel was unable to come to a
consensus on the compensation question. In light of this, as chair, I felt that it was my
responsibility to present an independent recommendation to the WSIB based on what I
had been able to learn from my very extensive involvement in this process.
In forming my recommendations, I felt it important to provide a layperson's
interpretation of the scientific panel's review of the literature on the aetiology of chronic
pain since this is at the heart of the compensation question. Obviously I do not
approach this from a scientific background but rather from a desire to be of assistance to
policy makers . The reality of policy making makes it necessary to go beyond the strict
discipline of scientific method which, by its nature, yields limited and qualified findings
that cannot be directly translated into policy. The policy maker, on the other hand, often
must decide between "yea or nay", as it were, and in order to do so must, by necessity,
boil down and integrate the plethora of complex information that has been set before
him or her. With apologies to members of the panels, I am attempting to assist that
process in this chapter. I emphasize that the observations set forth are strictly my own
and have not been vetted in any way by any members of eid1er panel or board staff .
The scientific panel's findings fall into essentially two areas. First, aetiology and
prognosis that is, what is the origin of chronic pain and how can pain intensity and
duration be predicted for patients with injuries? The second area is prevention,
treatment and management or, what are the best methods to avert or ease chronic pain,
help people to live with it and get them back to meaningful employment? I am going to
deal primarily with the first area in this chapter.
The research on aetiology, reviewed by the panel, goes to the core of the issue. When
injured workers say that they cannot go back to their old job because of severe and
continuous pain beyond what is thought to be normal for the injury, is this condition
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caused primarily by the work injury in the first place? Or is it ancillary, and not
something that can be primarily attributed to the workplace with any degree of scientific
confidence?

WCAT Decision 915

Before dealing with the scientific panel's findings I want to go back to the last time this
issue was extensively adjudicated in Ontario. That occurred when the Workers'
Compensation Appeals Tribunal (WCA1) issued Decision 915 in May 1987. This
decision laid the foundation for subsequent Board policy, and to this day it is cited by
advocates in opposition to Bill 9g s chronic pain clause.
Chapter six of the decision deals at length with the compensability of chronic pain. First,
citing the American Psychiatric Association's DSM III, expert testimony from four
witnesses, one specific study and "numerous studies of chronic pain over the past 10 or
20 years", the Tribunal concluded that "Psychogenic Pain Disorders can no longer be
questioned in principle. They are as involuntary as cases of physical injury and they can
be severely disabling."
Having established that chronic pain is "real", the WCAT panel went on to ask, "Can
there be sufficient causal connection to the [workplace] accident injury?"
The WCAT panel summarized the employer's argument:
The argument is that on the medical evidence these disabilities would not have
occurred following the accident were it not for a host of factors unconnected to
employment. These factors may include a pre-disposing mental make-up or
emotional state, secondary gain factors, the personal vulnerabilities of a worker
arising from his or her individual lack of skills, education or language (which can
make a non-major injury appear career-threatening and thus highly stressful),
the nature of family relationships, personal financial circumstances, etc. Since
none of these things are within the control of an employer, the condition they
produce should not, it is argued, be regarded as his or her responsibility (p. 133).

The decision contains no reference to which particular employers took this view or what
evidence if any they offered to support it.
The argument for the "other side" is summarized and supported by the Tribunal.
... the industrial injury has been the catalyst which has brought all of these factors into
play, that these severe disabilities would not have appeared had it not been for the
accidental injury, and that, accordingly, they may be seen fairly to have "resulted" from
the industrial injury (p. 133).

It advanced both legal and medical reasons to support this argument.
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At that time the governing legislation rontained no special provisions with respect to
chronic pain. However, the WCAT panel felt that it was able to build a legal case for
compensation based on its interpretation of the Act, and on the fact that, in Canadian
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civil litigation claims, the courts were accepting "disabilities caused by psychogenic
pain" as a basis for damage awards.
The medical evidence included oral testimony from Dr. E. Tunks who debunked the socalled "compensation neurosis" theory, then common in the United States, which
purported that chronic pain claims were based more on the availability of compensation
than an actual medical condition.

Report of the Scientific Panel
The scientific panel's work included a systematic review of virtually all available
scientific literature on the aetiology of chronic pain published between 1996and 1998.
The methodology followed by the panel is fully described in its report. Here it is
sufficient to note that the evidence collected is not based on the clinical experiences of
the panelists. Rather it is based on empirical data derived from the limited number of
scientifically controlled studies and tests that were judged by the Institute for Work and
Health to be of adequate or better methodological quality.
What causes chronic pain?

If chronic pain disability arises solely from the work injury then one would expect its
incidence, relative to other factors, to be random. On the other hand if chronic pain
arises from causes primarily unrelated to the injury then studies should be able to pick
out certain patterns that would predict the incidence of chronic pain disability.
The panel looked at the following areas: demographics, medical history and physical
symptoms and signs, psychology, employment-related factors and compensation. It
used a standard grading system, provided by the Institute for Work and Health, to
categorize the quality of the evidence. The top grade is called "level 1" which means
"strong evidence with multiple, relevant, high quality studies". However no studies
achieving this level were identified.
So the panel had to deal with evidence ranging from the grade of "level 2'', which
means "moderate evidence: one relevant, high quality scientific study or multiple
adequate scientific studies" down to the bottom rung grade of "level 4b", which is
defined as "contradictory evidence : contradictory results from scientific studies".
It should be noted that .. • -panel's report is quick to emphasize that even if a positive
statistical relationship exists between a variable and chronic pain, it does not necessarily
follow that the pain was "caused" by the particular variable.
Demographics

The panel examined the results of studies that evaluate age, gender, education, income
and marital status as possible predictors of chronicity. The results that they found are
relatively weak and inconclusive. Some evidence suggests that older women are more
likely to develop chronic pain and not return to work, but other studies found that age
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and gender are not significant. Similarly there is some indication that married people
with less education and lower income are more susceptible to chronicity, but other
studies do not support this.
Medical History and Physical Symptoms

The findings here indicate that the intensity of pain and the location and extent of the
injury predict later chronic or persistent pain. It was also found that a history of
previous injury and pain duration is a predictor. Thus factors both pertaining to the
actual injury and factors independent of it are identified as being associated with the
development of chronic pain.
The report qualifies the above by stating that physical symptoms and signs cannot be
considered as individual predictors and that functional disability and psychological
distress play more important roles than pain intensity in the transition from subacute to
chronic pain disability. Whether psychological distress is a cause or a result of pain
intensity is discussed below.
Psychology

The panel looked at some 20 studies and reported on their results.
A study of 11,000Finnish farmers found that uthere was a statistically significant trend
of increasing risks [of retiring prematurely on a disability pension) with increasing
categories of psychological distress estimated for ... musculoskeletal disorders ... Thus,
this study alone provides limited evidence that psychological distress predicts
musculoskeletal disability." (p. 93)
However, not all studies produced this result. The panel report states that:
Predictors of outcome in other studies include cognitive variables , coping, mood, anxiety
and personality variables. The evidence is not unanimous. Some studies do not
demonstrate any predictive power for psychological variables. Others do. This weakens
the evidence but does not demonstrate conflict. Negative results demonstrate only that
an impact from psychological factors could not be demonstrated by a particular study,
not that there cannot be an impact (p. 94).

What is more certain, according to the panel, is that if mental disorders accompany
chronic pain they may exacerbate its effects.
Psychological impairment may precede injury. It may also be part of emerging chronic
pain. Its presence does not prove that it has a role as a causative agent for chronic pain,
although it clearly makes matters worse. Poor psychological health can be a
complication of pain that becomes apparent at an early stage of chronic pain (p. 94).
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Employment Related Factors and Compensation
Do people develop chronic pain disability because they do not wish to return to a job
they do not like? Or any job at all? Does the compensation system itself actually
encourage people to develop chronic pain symptoms in order to qualify for benefits?
These critical issues are examined in Part 2, Sections VI and VII of the scientific panel's
report.

Back to 915
In examining the panel's conclusions it is useful to return briefly to Decision 915. It
refers to an American study published in 1961 that encouraged the belief that,
... in a large percentage of litigation or compensation cases chronic pain problems clear
up as soon as the litigation is completed. Of course this view led to the conclusion that if
the majority of such claimants were not outright malingerers, their condition was in
essence created by the compensation process itself, not the original injury (p. 139).
However, as noted above, the Tribunal chose instead to accept testimony from Dr.
Tunks, who cited subsequent studies showing that such conclusions were based on
unsound research and were therefore invalid.
Decision 915 went on to ask 'Can the role of secondary gain be a bar" to return to work.
The Tribunal was referring to the theory that people may, while suffering in one way,
also "gain" something from their disability and will therefore exaggerate its severity.
Such factors include the worker finding the role of invalid serving some deep
psychological need, a dislike of the job situation, a wish for compensation, anxiety about
financial matters, supporting family connections, the presence in the family of
'successful' role models, etc. (p. 142).

The Tribunal again relied on the expert testimony of Dr. Tunks to the effect that the
secondary gain phenomenon could be real but that close medical examination of
claimants would successfully weed it out.
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Job satisfaction, type of work, work autonomy
The scientific panel looked at job satisfaction, the type of work and work autonomy as
possible influences on chronic pain disability. It cites the "highly influential" Boeing
study which showed that people who "hardly ever" enjoyed their jobs were 2.5 times
more likely to report a back injury than those who "always enjoyed" their jobs. The
panel report notes however that, since its publication, a number of methodological
shortcomings have been found in this study, bringing its results into question.
Nonetheless, the panel then goes on to review four studies which, while not exactly
"confirming" Boeing, do say there is "limited to moderate evidence that job satisfaction,
or the perception of difficult job conditions and demands, is associated with the
development of chronic pain disability" (p. 100).
Concerning the impact of "type of work", the literature shows, not surprisingly, that
people who do physically demandingjobs are more likely to develop lower back pain.
The review evidence also shows that the availability of modified work and work
autonomy (ability to set your own pace) are important factors in successful return to
work.
The panel quotes studies that searched for other employment related factors as
predictors of chronic pain disability (often defined as failure to return to work). Some
factors identified were shorter and longer time on the job, working in the public sector
and lack of varied work.
Lower socioeconomic status and level of education are other factors identified by the
literature as being associated with chronic pain disability but there is a suggestion that
these are ancillary factors to "type of work" and "work autonomy".
The panel concludes its examination of employment factors by citing a number of
studies that underline the importance of early recognition and modified work in
reducing chronic pain disability.
Compensation
Part 2, Section VII of the scientific panel's report deals with the all-important question of
whether the availability of compensation will influence the occurrence, duration and
chance of recovery from chronic pain disability.
It first observes that ten studies conducted between 1945 and 1982 "all failed to confirm
the popular belief that all patients recovered after settlement of litigation (p. 115)."
Nonetheless, a review of the studies comparing the experiences of compensated and
non-compensated patients, reveals that compensation patients do complain of more
pain, although the "difference (between compensated and non -compensated) was
actually quite small" (p. 115). Two other studies say that compensation, as one of
several factors, can be linked to chronic pain.
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Is compensation a factor in the duration of claims? It seems that this will vary with the
pre-injury wage and the level of benefits. The panel cites a study that states, "It was
found that lower wages increased, and higher wages decreased the duration of a claim
(and that) lower benefits decreased the duration of a claim while higher benefits
increased the duration of a claim (p. 118)." The same study also found, not surprisingly,
that the severity of the injury increased the length of a claim. Another study comparing
compensated and non-compensated workers found that the former took longer to get
better.
Another way of looking at this question is to measure recovery rates of people receiving
various levels of compensation or none at all. The panel report devotes a separate
section to this and begins the discussion by observing that, "the fact that claim rates and
claim durations are influenced by the amount of compensation certainly suggests that
financial incentives play a role." But then it says, "however, there is no evidence that
the incidence of chronic pain is tied to financial compensation ... " (p. 119). This appears
to be saying that the existence of a compensation program is unlikely to "cause"
someone to develop chronic pain disability, but it can influence the outcomes once the
disability exists.
The report goes on to summarize a number of (not always consistent) observations
derived from the literature.
Compensation may be a marker for those patients who by virtue of the severity of their
injuries, coping skills and/ or work situation are more likely to remain disabled. They are
more likely to seek compensation to attempt to replace lost wages. For instance, Leavitt
(1992)pointed out that compensation patients usually have heavier physical jobs, are
generally younger, male, less educated and of a lower social class. Waddell (1998)in
discussing this topic notes, "They form a very different occupational, social and
economic group. Their selection and referral patterns are quite different. These
differences may have more direct and much greater impact on their clinical progress and
return to work than compensation itself'. However there is conflicting evidence on this.
Dworkin et al. (1985) found that employment status has most effect on the outcome of
pain management, and compensation on litigation did not add anything. Sanderson et
al. (1995)found that both unemployment and compensation affected disability, but
employment status was most important. Leavitt (1992) showed the importance of job
demands. Nevertheless, he found that work-related injury and compensation led to
more prolonged disability, even after allowing for job demands {p. 119).

This section of the report concludes by stating that compensation influences chronic pain
disability particularly for middle income workers.
What to make of this?

Of the factors examined so far as potential Mcauses"of chronic pain disability, outside of
the workplace injury itself, the impact of compensation ava ilability seems to be the area
where studies show the most, if not completely, consistent results. One must be careful.
however, not to let this finding bolster negative stereotypes.
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The panel cites a 1996 Michigan study of return to work of over 8,000 compensable back
injuries in which it was suggested that:
For those patients in the chronic phase ... the effect of compensation was such that
workers in the low wage category returned to work sooner because they could not afford
to stay off (replacement wage not enough). Workers with high wages returned to work
sooner because they could not afford to stay off (they lost too much money because they
were at the maximum replacement dollar amount). The result suggested a "U-shaped
risk" in rates whereby compensation had its greatest impact on first return to work for
those individuals in the mid-wage region where the replacement wage was sufficient to
live on, [and) the loss of income was relatively less than those with higher wages (p. 122).

The report goes on to cite another study (Rainville) that "provides limited evidence that
compensation is associated with a poorer prognosis of lower back pain disability in
workers ... "
The Rainville (1997)study also reported that, "on average, patients with compensation ...
were less educated [andJ worked more medium/heavy jobs ... (p. 122)." The same
finding was noted by Levitt (1992).

If fmdings are considered alone and out of context they do tend to conjure up a negative
image of a certain type of worker prone to use the compensation system as an escape
from unwanted labour. But other studies forestall any such conclusion.
A Netherlands 1995 study reported on variables associated with the duration of low
back pain disability among dentists, veterinarians, physicians and physical therapists.
Interestingly, they exhibited the same behaviour relative to their compensation plans, as
the workers in the other studies. "The high and low levels of private compensation were
associated with similarly high rates of return to work when compared to the middle
levels among self•employed workers (p. 122)." As well, the Buttler (1995)and Johnson
(1998)studies show that such behaviour is not confined to chronic pain claim.ants.

It may be argued that these studies show a pattern, not of people "taking advantage of
the system," but of individuals, be they labourers or doctors, making a rational
assessment of personal risk relative to their disability and income. Where there is a
significant gap between disability compensation and income, whether at the high or the
low end, it would not be surprising that an individual, acting as a "rational person" in
the economist's sense of the term, would be prepared to accept a certain level of
personal health risk in order to eliminate the income gap. Conversely our "rational
person" would be less likely to tak e the same risk if the income gain was small or
marginal.
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Is science going to discover a physical cause for chronic pain?
This question is taken up in Part Three, Section I of the scientific panel's report, which
states:
Soon it will no longer be considered appropriate to report that the aetiology of chronic·
pain is unknown. Impressive advances have been made in our understanding of the
neurobiology of chronic pain. It is the purpose of this [section] to document these
advances and to try to make sense of them (p. 22).

It is noted that in this newly developing field it is not possible to identify scientific
literature in the same way as the Institute did for the other sections of the report.
However, the author feels that, with the assistance of experts in the field, he was able to
unearth articles of comparable quality to construct an adequate review of the emerging
evidence. He concludes that:
Use of highly rigorous diagnostic techniques in highly selected patients with chronic
neck and low back pain has suggested that contrary to popular belief, the majority may
have spinal sources of their pain. Central activation in the spinal cord and brain likely
plays a significant part in a variety of other non-physiological pain states, regional pain
states and fibromyalgia ... For the firSt time, based on research findings, we can provide
rational explanations for the pain associated with previously puzzling chronic pain states
such as chronic low back pain, whiplash, fibromyalgia and regional pain states (p. 39).

Prevention/treatment/management

The remaining parts of the scientific panel's report deal with prevention, treatment and
management of chronic pain. These findings hold the most promise for containing
compensation costs.
Dr. Neilson notes in his section titled "The Concept of Pain"
Even now there is a tendency to view pain dual istically: as either purely psychological
(e.g ., "psychogenic", "functional"), or purely physical, with psychological processes seen
as mere reactions to pain. This approach is particularly true regarding chronic pain.
Wheth er couched in terms of medical iatrogenicity (e.g., Hadler 1996; Bohr 1996),
psychopathology (e.g.• Hudson & Pope 1989; Ford 1997),or as simply a learned
behaviour (Fordyce 1995), the view that chronic musculoskeletal pain is principally a
psychological phenomenon continues to have adherents ... [but) the available evid en ce
clearly suggests that simplistic concepts of pain as either physical or psycholo gical in
nature have outlived their usefulness (pp. 4, 8).

It appears that the persistence of this view has implications for the assessment and
treatment of pain. This results in a tendency to dismiss the social and psychological
factors that play a role in pain as merely reactions to pain and, in so doing , miss
opportunities for improved prevention and treatment
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Can chronic pain be successfully treated?
For treatment, the panel looked at the wide range of interventions that are in use for
chronic pain. These were manipulation and mobilization; exercise; systemic drugs;
injections and surgery; acupuncture, transcutaneous nerve stimulation and laser
therapy; biopsychosocial therapies; traction; music therapy; light therapy and back
supports; and disability management interventions.
On the whole, there was considerably more research conducted on treatment than on
aetiology. However, as with aetiology, the majority of the evidence was limited
0evel 3), some was inadequate 0evel 4a) and some contradictory 0evel 4b). Strong
evidence (level 1) of treatment effectiveness was absent. The panel found moderate
evidence (level 2) that some treatments are effective in relieving pain or assisting return
to work; but no one optimal method emerged. Rather, it seems effectiveness varies with
the type of patient, the timing of the treatment and the nature and severity of the
worker's condition.
Overall, the panel noted that, for most patients, a multidisciplinary approach to
treatment is more effective than single interventions in dealing with the multifactoral
nature of chronic pain. Among the effective treatments (for which there was moderate
evidence of a positive outcome) are multimodal biopsychosocial therapy for chronic
musculoskeletal pain and chronic low back pain; exercise and manipulation for chronic
low back pain; oral opioids for chronic musculoskeletal pain and modified work
programs for chronic pain disability.
The panel also found that some interventions are apparently harmful and to be avoided.
These are antidepressants for chronic low back pain in the short to intermediate term
and traction for chronic neck and chronic low back pain in the short term.

Is chronic pain inevitable?

The panel found that research into the prevention of chronic pain was sparse. As a
result, it relied on recommendations from expert consensus reports to formulate its
observations. The panel concluded that:
Early appropriate acute pain management, including adequate explanations to the
patient, is likely to reduce the severity of acute pain. This early treatment may also lessen
the likelihood of changes in the spinal cord and brain that are involved in the transition
to chronic pain. Early identification of risk factors may enable those involved in clinical
pain management to consider these factors when making recommendations to the
patient.
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VII. SUMMARY - POIJCY REPORT
Introduction

After meeting a number of times, beginning in April 1999,reviewing the scientific
panel's August draft report and conducting public hearings in September 1999,the
policy panel met for two days in early October 1999 to work out its conclusions and
recommendations. These are contained the Report of the ChronicPain PolicyAdvisory
Panel. A summary of the report follows. The Chair's discussion of this report can be
found in the next chapter. The members of the Chronic Pain Policy Advisory Panel• •
Chair

Mr. Brock Smith

Mr. Phil Biggin, President
Union of Injured Workers of Ontario Inc.
Ms. Mary Cook. Managing Director
Occupational Health Clinic for Ontario Workers
Dr. David Corey, Ph.D., President
Health Recovery Group
Mr. David Craig, Executive Director
Brampton Community Legal Services
Dr. Edward Gibson
Occupational Health Physician

Ms. Sherri Helmka, Executive Director
Employers' Advocacy Council
Ms. Kim Hopps, Policy Adviser
Management Board Secretariat
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Mr. Gerry Le Blanc, Project Co-ordinator
United Steelworkers of America
Ms. Tracy McPhee
Associate, Labour & Employment Law
McMillan Binch
(Representing the Alliance of Manufacturers & Exporters)
Ms. Denise K. Peters
The Denfram Group
(Representing the Council of Construction Associations)
Ronald R. Tasker, MD. MA. FRCS(C)
The Toronto Hospital, Toronto Western Division

..' ., ...
The policy panel consisted of employer, worker and medical representatives. It was
asked to recommend policies and strategies for the prevention, management and
compensation of chronic pain using the findings in the scientific panel's report. In
developing the policy recommendations, the panel also considered information about
the legal requirements concerning the chronic pain provisions in the Act, the number
and cost of chronic pain injuries at the WSIB, the management of chronic pain claims by
private insurance companies, the disposition of chronic pain cases in the courts and
submissions from stakeholders who responded to the panel's request for comment. Its
recommendations are summarized below.

.................. ...
Recognizing that management of the acute and early chronic phases of pain is pivotal to
preventing the deterioration to chronic pain syndrome, the panel considered the
prevention and management of chronic pain together in formulating its
recommendations. Mirroring the WSIB's overall vision, the recommendations began
with the panel's vision for chronic pain as follows:
•

There will be a system of prevention and education, which will elinlinate chronic
pain disability from work-related injuries or illnesses by 2005.

•

Where chronic pain disability has not been prevented, this system will minimize it to
the greatest extent possible.

Achieving this vision will require the co-operation and collaboration of workers, coworkers, worker representatives, employers, health care practitioners, researchers and
the WSIB. Accordingly, the panel set out detailed roles and responsibilities for each of
these parties.
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For the prevention and management of chronic pain, the panel recommended that the
WSIB:
Prevent the initial injuries that most often result in chronic pain (primary
prevention) through education of employers, workers and health care providers, and
Improve management of the acute and early chronic phases of the injury to prevent
chronicity (secondary prevention) by adopting
a decision-tree approach to the management of chronic pain,
an evidence-based approach to the treatment of chronic pain, and
a multi-dimensional approach that also responds to the non-medical issues that
arise.
The panel also recommended that the WSIB prioritize chronic pain research on the
Research Advisory Council's agenda.

For compensating chronic pain during the first 12 months after the injury, the panel
recommended that:
at four to six weeks after the injury, a nurse case manager should evaluate the
worker's condition and, if warranted, refer the worker to a multi-disciplinary team
for assessment and treatment, and
at three to six months after the injury, a multi-disciplinary team should reassess the
worker's condition to provide advice on treatment.
These assessment and treatment strategies would proceed concurrently with other
prevention/management initiatives that are in progress. For compensating chronic pain
after the first 12 months, the panel, unable to reach a consensus, developed two options
and accompanying definitions.

Under option A. chronic pain is defined as
pain thatpersists beyondthe usualrecoverytime,or for six months after an injury,

whicheveris sooner;this may continuein thepresenceor absenceof demonstrable
pathology.

At 12 months after the injury, the worker would undergo a multi-disciplinary rating of
the permanent impairment that would recognize both the organic impairment and the
chronic pain in the rating. Otherwise, injured workers with chronic pain would
continue to receive the same benefits as any other worker under the Act.
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A "sunset" review would be conducted 5 years after the implementation of the option A
regulation. The review would consider the effectiveness of the prevention and
management strategies, new scientific evidence about the work-relatedness of chronic
pain and developments in the courts concerning workers' compensation law.

Under this option, benefit limits are proposed and the panel discussed whether to
restrict the definition of chronic pain to only those cases where demonstrable pathology
is absent. On the one hand, there was concern that such a restriction would lead to an
inappropriate focus on proving that the condition is organic at the expense of the
prevention and management of the pain. On the other, there was concern that by
omitting the restriction, benefit limits would apply to workers with observable tissue
damage that explains the pain.
To address these concerns, two definitions were proposed. The first definition would
guide decision-making concerning the prevention and management of chronic pain and
seek to ensure that early intensive measures are taken. It also seeks to ensure that all
who would benefit from these measures are afforded an opportunity to receive
appropriate attention.
For prevention/management

purposes under this option, chronic pain is defined as

pain thatpersists beyondthe usual recoverytime, or for six months afteran injury.
whicheveris sooner;this may continuein thepresenceor absenceof demonstrable
pathology.

For compensation purposes, chronic pain syndrome is defined as
pain that continuesfor 12 months after the usualrecoverytime and for whichthereis no
demonstrablepathologythat explainsthepain.

A worker who continues to report pain beyond the usual recovery time of the injury
would be eligible for a pain management program which could continue for up to 12
months and would include appropriate therapy and labour market re-entry {LMR)
services as required.
This policy·would not be fully implemented until the completion of a "sunset " review
by the end of 2002, which would examine up-to-date clinical and scientific evidence on
the aetiology of chronic pain. If such a review could not support the implementation of
this option, then option A would be preferred. Until 2004, no chronic pain benefits
would be curtailed. Rather, after the 12-month period, benefits would continue in the
form of an LMR program that could continue for up to three years.
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As chair I thought it would be useful for me to summarize the history of the policy
panel. As in the case of my discussion of the scientific panel report, the views stated
below are strictly my own and have not been vetted by panelists or Board staff.
The policy panel was able to reach consensus for the prevention and treatment of
chronic pain. These were summarized in the previous chapter of this report.

... . .......
.
The panel was unable to reach a consensus with respect to compensation. Instead it
developed two options: Option A would be to continue with the current system of
compensation and improve upon it through earlier intervention and better treatment;
option B agrees that there should be earlier intervention and better treatment but would
limit overall benefits to 12 months after the normal healing time. Both "sides" of the
compensation issue felt that the scientific report supported their position but neither
cited specific sections of the report in this regard. Proponents of option B are prepared
to see its full implementation delayed for three years pending another scientific review .

. ..... ......... ···-......
.
By and large, submissions came from four sources: injured workers, advocates for
injured workers, clinicians and employer representatives. Their combined
recommendations for improving the system are summarized in the policy panel's report.
Below is a brief summary of the advice received from each of the four groups.
Injured workers took issue with what they perceived to be the many flaws in the current
system of chronic pain compensation. Many believe that there is still a stigma associated
with the condition forcing injured workers to "prove" their pain to Board adjudicators.
Those managing to get beyond this threshold, often through the appeal process,
complained of low awards, inadequate treatment and therapy, the cost and availability
of drugs and poor return to work practices.
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The panel received many submissions from worker advocates. A number of them
focused on section 14 of the WorkplaceSafetyandInsuranceAct arguing that it permits,
but does not compel limitation of chronic pain disability compensation. It is argued that
had mandatory limits been the intention of the Legislature it would have inserted words
such as "must" or "shall" as it did in other parts of the Act and therefore the Board is not
bound by section 14 to limit benefits.
Stakeholders in favour of the current policy regime advanced three additional legal
arguments. These related to the so-called "thin skull" principle, jurisprudence outside
of workers' compensation and civil suits as an alternative to compensation.
The Office of the Worker Advisor's (OWA's) brief states that,
With respect to the question of the thin skull principle or what is sometimes
referred to as the frail spirit, the law continues to recognize that the courts and
the compensation system must take their plaintiff/injured worker as they find
them (p. 15).
This principle, it is argued, addresses the possibility that factors independent of the
work injury may influence the occurrence and development of chronic pain. Another
brief, from the IAVGO, dealing with the same point, argues a limitation of benefits could
give rise to a Charter of Rights challenge and that the possible arguments available to
the Board, such as medical evidence and cost, would be insufficient to sustain its
position.
Recent decisions in tort law were also cited in support of the current compensation
policy.
It is interesting in reviewing civil decisions in the personal injury context to see
the parallels between the courts' current response to claims for chronic pain
syndrome and the reasoning set out in Decision No. 915. In short, the courts
have come to accept chronic pain disabilities as compensable in personal injury
cases and no distinction is made in law between purely physical injuries and
chronic pain type injuries (OWA, p. 16).
This leads to the next legal argument advanced by worker advocates which is that the
limitation of chronic pain in the compensation system will lead to civil litigation with its
attendant risks and costs.
Another point raised by this group of stakeholders (as well as by the employer
representatives) was the definition of chronic pain in the scientific panel's report which
was thought to be too broad if the Board were to restrict chronic pain benefits.
Many of the briefs from worker advocates favoured maintaining the current policy
framework as well as improving prevention , education and, in particular, return to work
practices which, it was argued, are currently too harsh and inflexible.
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A number of clinicians made submissions to the panel and primarily focused on
treatment models rather than compensation. Some expressed optimism that the new
nurse case managers would help to reduce the incidence of chronic pain disability.
The panel received two submissions from employer representatives and one from a
claim management firm that acts for employers. The Employers' Council of Ontario
recommends narrowing the defmitlon of chronic pain and where it can be attributed to a
work injury allowing benefits for up to six months. They also advocate that employer
costs be spread over the sector or rate group. The claim management specialist noted
that chronic pain disability is best avoided through early recognition and return to
modified work .

. . .....•·...
The panel sought and considered information concerning chronic pain cases in the
courts and any comparisons that can be drawn to the workplace safety and insurance
context. This is summarized here.
Under section 14, the Board is authorized to address three issues in a chronic pain
regulation. These are,
(1) a specific definition of chronic pain
(2) a description of the circumstances in which the worker is entitled to benefits and
(3) limits or exclusions in relation to benefits, if any
The panel learned that the courts deal with chronic pain cases in the same way that it
deals with all other cases involving physical and psychological injuries. That is, the
courts cannot, and do not, require medical evidence that proves clearly and
unequivocally that the chronic pain was caused by the defendant and the defendant
alone. Rather, the courts review all the evidence, including the medical evidence , and
determine, on a balance of probabilities, whether the injured party has proved that there
is a causal connection between his/her chronic pain and the defendant's actions. The
fact that there may be other factors that contributed to the chronic pain is not relevant,
provided the court is satisfied that the defendant's actions made a material contribution.
However, this test would vary slightly in the workplace safety and insurance context
because there is no burden of proof on either the worker or the employer. Applying the
courts' approach in this context, it would be the duty of the decision-maker to review all
the evidence, including the medical evidence and to decide whether there is a causal
connection between the workplace injury and the chronic pain.
Establishing the existence and cause of chronic pain , however, is not automatic in the
courts. They have required plaintiffs to establish "clear and convincing evidence" that
their condition is solely rooted in the defendant's action or that it play~d a major role in
triggering a pre-existing condition. Where a psychological problem is dominant as a
pre-existing condition and the injuries sustained in the accident are trivial, the accident
is no longer considered to be a sufficient cause in law to support an award of damages.

ChronicPain Initiative,Chair's Report - 55

Financial projections of the cost of chronic pain entitlements have varied considerably in
recent years. An appendix to the policy panel's report contains a memorandum from the
Board's chief actuary that outlines a number of projections of the cost of chronic pain
compensation. The chief actuary's memorandum points out that the high-end projection
of $1.4 billion in the Jackson Report was based on certain assumptions with respect to
lost time injuries, the rate of inflation and so on. If those same assumptions for lost time
injuries and benefit payments are coupled with updated economic assumptions, the
corresponding amount is reduced to $632 million.
When updated economic and actuarial assumptions for lost time injuries and benefit
costs are used, the 2014 costs are projected at less than $100 million .

• • • • •• •
As noted, the panel could not come to a consensus agreement on compensation and
presented two options instead.
I would summarize the arguments in favour of option A as follows.
"This matter was fully reviewed in the context of WCAT Decision 915 which accepted
that chronic pain disability should be compensated as any other workplace injury. The
Act does not require benefit lhnits. No conclusive evidence is advanced by the scientific
panel to show that chronic pain is caused by factors independent of the work injury and
the report cites new research that may eventually show chronic pain to be an organic
condition. The Canadian courts are increasingly recognizing chronic pain as an injury in
itself that can attract damages. Earlier cost estimates of chronic pain compensation have
been drastically reduced. While the WSIB can do a much better job in the early
recognition, treatment and return to work aspects of chronic pain, this should be done
within the current policy framework."
I would summarize the arguments in favour of option B as follows .
..WCAT Decision 915 has forced Ontario employers to shoulder an ongoing financial
obligation, of uncertain proportion, to pay for long term chronic pain disability cases
arising from at best a medically tenuous connection between pain, with no apparent
organic cause, and a workplace injury or activity. Research results concerning the
possible organic basis of chronic pain are still speculative. The scientific report, while
not conclusive, shows that there are factors independent of the work injury that can
influence the course of chronic pain. This should be enough to give pause until more
research can be done. The spirit if not the letter of the Act clearly is for lhniting benefits
for chronic pain. The priorities for the Board ought to lie in prevention, treatment and
return to work. The courts recognize chronic pain as a compensable condition but
demand very strict tests before making even partial awards. Cost estimates may have
decreased but they are highly uncertain and still in the millions."
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.......·-..........
.
The policy panel's report was sent to stakeholders for comment during spring 2000.
The Board received over 200 submissions from individuals and organizations with the
vast majority coming from injured workers and employee advocates all supporting
option A. Not unexpectedly, the scientific panel's report was interpreted in different
ways to support various positions. Submissions dealt not only with compensation, but
also with prevention, treatment and legal issues. A summary of all of the submissions
follows in Appendix A.

In conclusion, the initial push for limits on chronic pain compensation arose from two
factors. First, there was the perception that the cost of compensating chronic pain was
rising at an alarming rate. Second, there was a widely held view that chronic pain was
more psychological than physical in nature and was caused, in large part, by factors
external to the actual workplace injury.
Claims administration trends, new actuarial assumptions and extensive scientific review
have altered this picture according to the data reviewed by the policy panel. The annual
number of chronic pain disability claims fell from almost 1500 in 1990 to fewer than 100
in 1997. Under revised actuarial assumptions, the cost to the WSIB of providing benefits
to 2014 falls to under $100 million compared to the $1.4 billion projection in the Jackson
Report. Scientific review has yielded a plethora of data but no conclusive evidence with
respect to causation. However, it appears that a much better understanding of treatment
methods is being developed.
It would be difficult to support, on the basis of the existing scientific evidence, any
limitation of benefits for chronic pain disability as envisaged by section 14 of the Act.
However, there still remains the issue of cost. While the projections show a major
decline, the cost of chronic pain disability is still significant, not only in dollar terms but
also in the suffering it entails. With regard to a containment strategy, the scientific
panel's review points in the direction of better early treatment. This is an area in which
progress is being made in identifying effectlve treatment modalities.
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It is recommended that:
(1)

The WorkplaceSafety and InsuranceAct and the Workplace Safety and Insurance
Board treat and underwrite chronic pain as they would any other workplace
injury or illness.

(2)

The Board require that an internal group investigate and report on implementing
the policy panel's consensus recommendations for more effective treatment,
management and return to work strategies and a revised approach to rating
permanent impairment.

(3)

The Board conduct a review in five years to assess the effectiveness of the
prevention and management strategies that are implemented, new scientific
evidence about the work-relatedness of chronic pain and developments in the
courts concerning workers' compensation law.

(4)

The Board support continued research into the treatment and management of
chronic pain.
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In February 2000, the chronic pain scientific and policy panels completed their respective
reports for the Chronic Pain Initiative. The reports contained consensus
recommendations for the prevention, treatment and management of and research into
chronic pain. The policy panel, however, could not reach agreement on the
compensation issue and developed two options instead. Under option A, benefits
would continue for as long as the disability lasts. Under option B, benefits would end at
12 months after the injury. In response to requests from stakeholders for additional
opportunities to contribute to the Chronic Pain Initiative, the WSIB asked the panels'
chair to consult with the wider stakeholder community before preparing the final report.
The consultation period ended on June 16, 2000 and the responses received are
summarized below. This summary attempts to capture the range of views that were
expressed and, as much as possible, the way they were expressed in the submissions.
Almost 200 individuals and/ or organizations provided written submissions and over
700 individuals signed petitions in response to the consultation . In all, there were seven
submissions supporting option B, six supporting neither option and the remainder
including all of those who signed the petitions supporting option A. A full list of those
who provided written submissions follows this summary.
Among those who favoured option A, the largest number of responses came from
injured workers. Many told us about their pain and the impact of that pain on their
lives. Some told of their difficulties with the WSIB's management of their claims .
Submissions were also received from injured workers' spouses, friends and injured
workers representatives and organizations. Supporters of option B were employers or
employer representatives. Their concerns stemmed largely from the uncertainti es
surrounding the condition. Most who supported neither option were from the medical
community whose comments focused largely on specific aspects in the treatment and
management of chronic pain. The comments received have been organized into the
following categories:
Cause of chronic pain (and other scientific issues). prevention / early intervention,
tr eatm ent/mana gement, appeals tribunals, courts and other jurisdictions, compensation
(under what circumstances, with what limits)• benefits, cost, and research.
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Option A
• the scientific evidence shows that chronic pain is real and is not caused by
psychological factors
• psychological factors play the sam e role in chronic pain that they do in all other
injuries and diseases - they can prolon g or complicate recovery
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pain does not go away if the patient would just get a strong character
it is illogical to suggest that chronic pain is somehow separable from its organic
causes, but is it fair to state that work injuries may not always be the sole or primary
cause of chronic pain
the policy panel misunderstood the evidence on the pathophysiology of pain and the
solid scientific basis on which it rests
there is sound evidence of a physiological basis for chronic pain and in ignoring this,
proponents for option B are acting like tobacco executives
the scientific report does not support the view that compensation makes chronic pain
worse
the findings on the relationship between duration and level of compensation applies
to all claims, whether objectively verifiable or not and is therefore no reason to treat
chronic pain differently
Option B
episodes of chronic pain are rare but legitimate conditions
lifestyle is playing an increasing role in the kinds of injuries and recovery times
being experienced by injured people today
if chronic pain is not attributable to a cause in pathology, would it not be correct to
attribute the chronic pain to a cause in psychology
chronic pain cannot be objectively verified as a result, compensating chronic pain
could open the system to overuse and even abuse
chronic pain ls likely the result of natural aging and would have occurred with or
without the injury
the WSIB should be using the most recent edition of the AMA Guidelines (the 4th
rather than 3rdedition) as a guide for developing usual healing times
Neither Option
pain does result from injury
the scientific panel's report omitted several high quality articles that, among other
things, would have shown that chronic pain is well defined in some literature and
that there are objective tests available for diagnosing pain

.............................
Option A
the focus should be frrst on prevention and if prevention is not possible , on early
identification and treatment as recommended by the pan el
OptlonB
incidents of chronic pain and chronic pain disability can be essentially eliminated
through better diagnosis and treatment at the front end of an injury
the prevention of chronic pain should be the primary objective of everyone involved
in the care of the worker
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Neither Option
improved early management is clearly the way to go in order to avoid chronicity

................. ...
,

Option A
the WSIB needs to adopt flexible treatment policies because the evidenced-based
approach to treatment is only useful for treatments that are well-researched; when
evidence is lacking, clinicians must rely on their best judgement
WSIB's treatment policies cannot rely solely on evidence-based plans but should also
support flexible treatment plans that are tailored for the individual patient
WSIB should allow access to pain management programs on more than one
occasion, if necessary; rigidity would be self-defeating
the adjudicator and WSIB physicians should not be able to override the opinion of a
worker's treating physician
in Northern Ontario, access to health care and specialists is particularly difficult
OptionB
prevention and early intervention by qualified multi-disciplinary medical
professionals are important
the nurse case manager should be in consultation with the worker's primary
physician as early as possible, rather than limited to the defined times recommended
by the panel in order to recommend, where warranted, the intervention of a multidisciplinary team
there should be at least two multi-disciplinary evaluations of the worker
validity indices need to be built into the testing both from a physical and
psychological perspective
physicians have very little experience with chronic pain and their interests conflict
with those of employers; that is, when the pain ceases, compensation for the worker
ends and the physician loses a source of income - in such clrcwnstances, the
employer ls powerless to reduce costs or return the worker to work
to resolve this, the nurse case manager should have the final decision; passive
monitoring by the WSIB should be avoided
an algorithm for the treatment of injuries should be provided to all parties at the
time of diagnosis to more clearly and effectively communicate the nature of the
injury, its recommended treatment and expected recovery time - to assist in the
worker's early and safe return to work
Neither Option
adopting the treatment/management recommendations will result in a more
equitable system and decrease expenditures on costly unproven treatments
more clarity in explaining the criteria to use in assessing treatment effectiveness is
needed
differenti ation between outcomes such as pain reduction, decreased use of
medications, increased activity, decreased use of health care, return to work or
patient satisfaction is important
there is a need to match treatments to the characteristics of the worker because
workers are not uniform
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the scientific report did not mention that injections do bring relief for cervical spinal
pain and cervicogenic headaches
likely many treatment modalities were not found to be beneficial because the highest
quality research is performed in large centres where wait lists frequently exceed two
years and the subjects studied have reached the intractable stage
the focus on pathophysiological explanations for pain undermines rehabilitation
efforts, leads to a never-ending quest for cure over self-management of the pain and
leaves the worker in a passive role that encourages doctor shopping
treating psychosocial issues is as important for chronic pain as it is for tuberculosis
or asthma, it helps the patient to cope; but for full recovery, the need to uncover and
treat the underlying condition remains

............
.........
.···-....................
...
Option A
proponents of option Bare ignoring or are unaware of the fact that in workers'
compensation law, all that is required is evidence of a significant contribution, not
clear and convincing evidence
the Workers' Compensation Appeals Tribunal panel that rendered decision 915
included two employer and two worker representatives who unanimously held that
chronic pain should be compensated and the reasons for that decision still hold
the Nova Scotia Workers' Compensation Appeals Tribunal (WCAT)recently ruled
that provisions in Nova Scotia that limit benefits for chronic pain are
unconstitutional and it remains to be seen whether the courts will support the
Tribunal's decisions on these cases
in two decisions this year, the Supreme Court ruled that disability need not result
solely or directly from the work injury to draw compensation; in the specific cases,
though the disabilities resulted from negligent medical care rather than directly from
the work injury, the workers could not sue the negligent physicians because their
disabilities were considered compensable
OptionB
the tribunal's decision should not be viewed as the authority or referred to in the
development of Board policy

............•.............................
..........
.

,

,.

Option A
the rationale for omitting benefits in the Jackson Report was not supported by the
Murray report in Nova Scotia, nor is it supported by the scientific panel
before limiting compensation for chronic pain disability beyond 12 months, there
must be clear evidence that it is never caused by work injuries beyond 12 months,
otherwise, each claim should be adjudicated on its individual merits
work injuries clearly play a role in the development of chronic pain so it should be
compensated and, consistent with one of the principles set out in the Meredith
Report, for as long as the disability lasts
demographic pre-disposition is no bar to compensation because of the thin skull
principle
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limiting compensation would have the following results:
undermine the potential of the prevention/ management recommendations
decrease the WSIB's incentive to expend resources on treatment at the very time
that workers need help because they often do not have the motivation or insight
to overcome the condition
drive the condition underground which will be accompanied by adjudicative
confusion and wasted thne and money
remove injured worker's incentive to co-operate
s.14 of the Act does not require limits and by not proclaiming s.14, the government
has acknowledged the concerns of the scientific and medical community with the
whole concept of treating chronic pain disabilities differently than other disabilities
if benefits for chronic pain are limited, then workers will be able to sue their
employers directly for benefits for chronic pain
limiting benefits would also leave the section open to challenge on charter grounds
and such challenges have already succeeded at the Nova Scotia WCAT
if benefits cease, workers will be forced onto other loss income providers or poverty
there is a 2 year wait list for pain clinics which wou]d mean that benefits would end
before claimants are able to receive treatment under option B
OptlonB
the workplace safety and insurance system should only compensate direct injuries
sustained in the course of employment
s.14 clearly requires that the WSIB adopt a new policy that limits chronic pain, jf the
status quo were acceptable, s.14 would not have been written
the WSIB should close benefits when the injury heals
compensation should be limited to six months beyond the usual healing time
a worker should be eligible for appropriate management programs, as required, for a
period not to exceed twelve months after the usual healing time
entitlement to compensation should cease 12 months after the date of injury
given that there is a relationship between compensation and duration, it is
supportable to compensate work related chronic pain/ chronic pain disability at the
current rate with fair and equitable treatment, however time limits must be imposed
there is every reason to believe that chronic pain/ chronic pain disability is a multifactorial problem that does not lend itself to the traditional manner by which the
WSIB compensates injured workers
perhaps it is time for the WSIB to recommend to the government a list of injuries
(backs, knees, elbows, hand) for which apportionment, in relationship to lifestyle
choices and activity, is appropriate
the WSIB should complete the legal and scientific review without delay rather than
wait until 2004 and limit chronic pain compensation as soon as possible

........
Option A
the WSIB should consider chronic pain in making decisions re FEL (future economic
loss), NEL (non-economic loss), SEB (suitable employment or business) & ESRTW
(early and safe return to work); i.e. a NEL that recognizes chronic pain should trigger
a FEL reassessment.

Chronic Pain Initiative, Chair's Report
6 - Appendix A

the panel's recommendation respecting the NEL rating should be amended to
require that the WSIBrecognize the organic impairment and the consequential
psychologicalimpainnent (rather than chronic pain) that results from chronic pain;
otherwise it leaves the impression that chronic pain is a psychological phenomenon
OptionB
a multidisciplinary team assessment for rating a worker's permanent impairment
would be more appropriate than the subjective approach currently used
the WSIB should not recognize both the organic impairment and the chronic pain in
the NEL rating because the current method of permanent impairment rating for
chronic pain adequately compensates for this condition

••••
Option A
the cost of compensating chronic pain is negligible and limiting compensation for
chronic pain would not have a significant impact
fiscal responsibility is an important goal of both government and the WSIB, but
should not take precedence over both the scientific evidence and the genuine needs
of injured workers
OptionB
it would be financially irresponsible for the WSIB to continue to compensate chronic
pain/ chronic pain disability in the same manner as all other workplace related
claims
if there ls no way of objectively determining whether or not any chronic pain
actually exists then there is no way of determining whether or not fraud is taking
place
chronic pain should not be included in experience rating calculations

Option B
research into chronic pain/chronic pain disability should continue; however, the
research scope, size, methodology and scientific design should be of the highest
quality
the research should be broad-based, or conducted in parallel, focusing on the multidimensional nature of pain and should assess the clinical importance of the evidence
as well as its statistical significance
Neither Option
prioritizing good clinical research is essential
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The following companies and/or organizations supplied written submissions in
response to the request for feedback. Those that wrote in support of option A are listed
first followed by those that wrote in support of option B and finally, those who
supported neither option.

Option A
CAW - TCA Canada, Local 40
CAW - TCA Canada, Local 1996
CAW - TCA Canada, Local 707
Communications, Energy & Paperworkers , Local 304
Communications, Energy & Paperworkers Union of Canada, Local 32
Community Legal Services
Canadian Union Public Employees, Local 1750
Canadian Union of Postal Workers, Ontario Regional Office
Disabled Workers' Complex Case Network
Durham Region Injured Workers
Fink & Bornstein
Hamilton Mountain Legal & Community Services
Industrial Accident Victims Group of Ontario
Injured Workers' Consultants
Injured Workers' Resource Centre
Kelly, Howard & Santini Barristers & Solicitors
Kitchener Waterloo Cambridge Injured Workers Group Inc.
Link With Work
London District Ontario English Catholic Teachers Association
Nipissing Community Legal Clinic
Office of the Worker Advisor
Ontario Federation of Labour
Ontario Nurses' Association
Ontario Physiotherapy Association
Ontario Psychological Association
Ontario Professional FirefightersAssociation
S.D. & G. Resource Centre for Injured Workers
Service Employees International Union, Local 204
Transportation Communications National Almalgamated, Local 1976/United
Steel Workers of America, Unit Lodge # 650
The Rehabilitation Centre
The Renfrew County Community Injured Workers Support Group
Toronto RSI Support Group
Toronto Workers' Health & Safety Legal Clinic
UCTE-PSAC, Local 00056
United Food and Commercial Workers, Local lO00A
Union of Injured Workers
United Steel Workers of America, District 6
United Steel Workers of America, Local 6398
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United Steelworkers of America, Local 6500
University of Western Ontario, Dr. H. Mersky

OptionB
Alliance of Manufacturers & Exporters Canada
CanAmera Foods
Employers Advocacy Council
Employers' Council of Ontario
Global Upholstery Co. Inc.
Ontario Mining Association
Stelco, Hilton Works

Neither Option
Anaesthesia and Chronic Pain Management, Dr. E. Nergard Thompson
Rothbart Pain Management Clinic & Chronic Pain Section, OMA, Dr. G. Gale
Ministry of Health & Long-term Care
University of Washington, Dr. D. Turk
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The following is a list of the individuals who supplied written submissions. Those that
wrote in support of option A are listed first followed by those that wrote in support of
option B and finally, those who supported neither option. An additional 700 individuals
signed petitions in support of option A.

OptionA

Domenic Acierno
Nazar Al-Alawi
Rodica Ancuta
SAndersen
Tim Arenburg
C.J. Argyle
Eleanor Auguire

0. Bailey
Michel Belanger
Mario Berardi
Carmelo Beroroli
Enrico Bianchini
Peter Bird
Dan Borthwick
Elvira Bosco
Michelle Bouchard
Alex Bradley
C. Branca
Wendy Brodie-Brown
Christine Brown
Rick Brown
Antonio Carnevale
Peggy Caron
C. Chenier
Roger Choquette
Avis Christle
Keith Christie
Jean-Guy Compeau
Patrick Cook
Dave Coulthard
Denzil D'Souza
Roland Dagenais
Joanne Delorme
Demltra Dimopoulos
Gerault Dismayers
Scott Dorman
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G.Douvis
Orville Dred
James Duvall
C. Eisenzopf
Mario Espinoza
B. Evans
Jaimie Ferguson
Ann Fortier
Michel Fortier
Cynthia Fox
E. Anna Gamarilli
Jennifer J. Gilland
W. Gilles
G. James Gillespie
Donna Gjunner
Greg Halk
Phil Hames
Bernie Hamilton
Howard Hampton
Shawn Harrop
V. Heimpel
Jaime Hernandez
Mike Hines
David J. Hrynkiw
Won Jean Hung
Lois Jackson
Narinder Jawanda
D.Jennings
Ben Kelly
Albert Kindred
John Korteweg
J. Kotsis-Wilder
Michael Lago
Dom Lalande
Don Lawrence
A. Macchione
G. Macchione
Glen MacMillan
Lawrence MacNeil
Bruce MacRobie
Mukhtar Malik
S. Manoll
Catherine Mameris
Riccardo B. Martin
Louis McCarthy
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Ruby Mcintee
Richard McKinnon
R. Mohammed
Laura Murr
A. Noel
A. Pavela
Jenny Pearson
D. Petropoulos
Hugo Pijal
Edith D. Pike
Glenn Porter
M. C. Poulos

Gennaro Raimondi
Nawtej Rakhre
William Richardson
Z. Robinson
Enrique Rodriguez
Erica Roth
£.Salinas
Jessica Salinas
Julio Salinas
Jim Sawka
Jessica Schmidt
Raj Sellathurai
Satish Shonek
David St. Denis
j. Stercho
Gerald Stewart
Jean Stewart
Arlene Talbot
James Theofanis
Charoula Theofilaktidis
Scott Tracze
Lambrini Tryfonas
P. j. Turcotte
Maria-Frank Valerio
Lewin Whyte
Harvey Woodrow
Norma Wrightly

Neither Option
John Cleary, MPP
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Robert McCarthy
Dave Wells

SUMMARY

Continuing entitlement; Chronic pain.
A general labourer for a construction company injured his neck, right hip and back when he
fell from a 12 foot ladder. He received temporary total disability benefit for 2 years. The
appeals adjudicator discontinued compensation on the grounds that he was fit to return to regular
employment because the medical evidence disclosed no organic basis for his symptoms.
It was apparent that the adjudicator also concluded that there was not a psychological
explanation and that the worker was exaggerating. The worker claimed that he was still totally
disabled. The Tribunal denied compensation. Due to the unreliability of the worker's
descriptions of his symptoms, the lack of objective medical evidence of injuries and the weight
of the medical opinion indicating no ongoing disability, the Tribunal agreed that he had
recovered.
DECIDED BY:
Ellis; Heard; Jago
DATE:
28/02/86
ACT: WCA

1986 CanLII 202 (ON WSIAT)

DECISION NO. 11 ; 1 W.C.A.T.R. 40

WORKERS' COMPENSATION APPEALS TRIBUNAL
DECISION NO. 11

The worker appeals the March 27, 1985, decision of the Workers'
Compensation Board's Appeals Adjudicator, Mr. S. Rudderham.
The appeal was heard on December 19, 1985, by a panel of the Appeals
Tribunal consisting of S.R. Ellis, Chairman, Lorne Heard a Tribunal member
representative of workers, and Douglas Jago a Tribunal member representative
of employers.
The worker appeared and was represented by Mr. Lincoln Brown, a member of
the Office of the Worker Adviser. The employer also appeared. The employer
is a limited company snd appeared in the person of its President. It was
represented by Mr. Thomas Carrol a member of the Office of the Employer
Adviser. The panel was assisted by its counsel Ms. Zeynep Onen, a member of
the Tribunal's Counsel Office.
The worker testified in the Italian language through an interpreter, Ms.
Nadia Pasquali, who also assisted him with understanding the proceedings and
the submissions. The panel heard and considered the testimony under oath of
the worker and of the President of the employer company and has read and
considered the relevant forms, memoranda, reports and medical reports
extracted from the WCB file and collected in the Case Description Materials
filed at the hearing. Filed separately at the Hearing were a December 18,
1985, medical report from the worker's family physicisn: a June 6, 1985,
report to the family physician from Ensor E. Transfeldt. M.D., F.R.C.S.(C): a
May 17, 1984, report to the family physician from Giuseppe D'Agata, M.D., D.
Psych., F.R.C.P.(C), and a copy of the original Employer's Report of the
accident. All of these have been carefully considered.
The panel has also read the Case Description recital of facts prepared by
the Tribunal's counsel and agreed to by the parties. Oral submissions were
made by both parties' representatives and by the Tribunal's counsel.
THE ISSUE AND HOW IT ARISES
The worker's claim arises out of an accident at work on September 17,
1982. The worker fell from a 12 foot ladder and injured his neck, right hip
and back. During the hearing some questions were asked by the employer's
representative which tended to suggest that the employer was challenging the
occurrence of the accident. Mr. Carrol subsequently made it clear that that
was not the case as far ss these proceedings were concerned. In this decision
the panel has taken it to be an undisputed fact that the accident occurred as
described by the worker.
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THE APPEAL PROCEDURE

The Appeals Adjudicator explains his decision on the basis of his finding
that the extensive medical investigation had disclosed no organic basis for
the worker's symptoms. The decision's implications, however, are more extensive.
Medical literature attests to the acceptance by the medical profession of
the fsct that it is not uncommon for there to exist pain or muscle spasm that
is real and disabling and for which no organic cause can be found. Often it
is seen to be rooted in a post-traumatic psychological reaction that produces
physiological effects, but there is also recognition that the origins of pain
are not fully understood and that there is real pain that has no organic
source that can be discovered and yet is not explainable in terms of
psychological reaction as that concept is normally understood. reaction as
that concept is normally understood.
The evidence considered by the Appeals Adjudicator included reports of
the investigations by the WCB's Psychologic 1 Social Evaluation Module (PSEM)
and the assessments of psychiatrists, all of which were devoted to exploring
the possibility of a post-traumatic psychological reaction as a cause of the
worker's symptoms. In the result, it is apparent that while the Appeals
Adjudicator explains his decision on the basis of their being no organic basis
for the worker's symptoms, he in fact has implicitly accepted the results of
the PSEM assessment and other psychiatric assessments as disclosing no
psychological explanation for the symptoms and must be taken, therefore, to
have concluded that the worker is exaggerating or misrepresenting his
symptoms.
The main issues for this panel are.
(a) Was the Appeals Adjudicator correct in his assessment of the
medical evidence as disclosing no organic cause for the worker's
symptoms?
(b) If so, are the symptoms nevertheless real to the worker and
actually disabling notwithst the failure to find an organic cause to
which they may be attributed?
In respect of issue (b), if we were to find in favour of the worker it
would be on the basis that the symptoms had undetectable organic origins or
were caused by a post-traumatic psychophysiological reaction, or some
combination of the two. Such a finding would be wholly dependent on the
worker's subjective evidence concerning his symptoms. Thus another major
issue in this case is whether or not the panel has the confidence in the
worker's credibility that would allow it to make a finding of disability in
the face of no medical evidence of an objective nature.
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The worker received temporary total disability benefits until November
12, 1984. The benefits were discontinued as of that date on the grounds that
the worker was then fit to return to his regular employment. The worker's
position is that he continued to be totally disabled after November 12 and up
to the present time. The worker's representative also invited the panel, if
it finds the worker not totally disabled, to consider whether he may have been
partially disabled during any period since November 12.

After carefully reviewing all the medical reports, the panel has no
difficulty in agreeing with the Appeals Adjudicator that there is no evidence
of an organic cause for the disability claimed. The conclusion that there is
no discernible physical basis for the disability complained of is well
supported by the medical evidence. The WCB Rehabilitation Centre in its
discharge report indicated that in the opinion of the Centre the worker is at
the present time totally disabled but that this is "largely functional". It
suggested that he be readmitted under the Psychological Social Evaluation
Module. Donald J. Currie. M.D., M.Sc.. F.R.C.S.E.. F.R.C.S.(C), D.S.,
F.A.C.S., who examined the worker at the worker's request in January, 1984,
reported to the WCB that he had found "no objective signs".
In October, 1984, G.D. Kay, M.D., F.R.C.S.(C), the WCB's orthopaedic
consultant found "no overt spasm"..."excellent lumbar flexion demonstrated on
the examination table". Dr. Kay reports that X-rays showed "only mild
anterior vertebral body tipping and an occasional upper small Schmorl's node".
Dr. Kay felt that the predominant picture was that of psychogenic illness but
recommended a CT scan to "rule out the faint possibility of underlying organic
pathology". The CT scan was conducted and it was normal.
J.D. Shortt. M.D., F.R.C.S.(C), a specialist to whom the worker was sent
in November, 19S4, by his family physician could find no objective symptoms
and suggested that a CT scan be considered. (He was not aware that a CT scan
had already been performed). In January, 1985, Dr. H.J. Grossmsn of the WCB
talked to Dr. Shortt and following that conversation concluded that "we are at
the stage where the PSEM discharge recommendation is supported organically and
non-organically".
In April, 1985, the worker was sent again by the family physician to Dr.
Currie. Dr. Currie recorded the complaints of pain including pain in the area
of the old hernia operation. He could find no cause for pain in the hernia
area and in respect to the back pain indicated to the family physician that he
had set up an appointment with Ensor E. Transfeldt. M.D., F.R.C.S.(C}, an
orthopaedic surgeon at St. Michael's Hospital.
In June, 1985, the X-ray report to Dr. Transfeldt indicated "minimal
osteophytes at L3-L4, however, the disc spaces are well preserved and the
examination is otherwise normal."
Transfeldt's assessment was:
"this patient appears to be suffering from mechanical type low
back pain".
The worker's family physician does continue to report that the worker
is suffering disabling back pain but is unable to provide any significant
objective evidence of an organic explanation. As noted previously, however,
the conclusion that there is no apparent physical explanation for the symptoms
of pain and muscle spasm, cannot determine the matter. A person can suffer
disabling pain that is real to him or her which has undetectable physical
origins or is the product of a post-traumatic psychological reaction, or some
combination thereof. The panel considered whether this is such a case.
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THE PANEL'S REASONING

There are substantial inconsistencies and conflicts in the worker's
reporting of his symptoms. It is clear from both the worker and the
employer's evidence at this hearing that when the worker went to work for the
employer at the beginning of June, 1982, he was in good physical condition and
his back was not a problem. The accident employer was a general construction
firm. The worker testified that while working for the accident employer,
prior to falling off the ladder he "felt good= that he had "no problem with
the back". He worked, he testified, as a general labourer, lifting and
carrying very heavy materials such as railroad ties, laying concrete blocks,
wheeling barrows of cement, etc. This heavy labouring work went on without
difficulty or complaint from the beginning of June, 1982, to the accident on
September 17, 1982.
The employer testified that the worker displayed no signs of any physical
difficulties throughout this period and spoke of none. This evidence is
consistent with the worker's own evidence referred to above. It is also
consistent with evidence given by the worker to the Appeals Adjudicator to the
same effect.
The evidence that the worker was in good physical condition prior to the
September, 1982, accident supports the view that any disability that he has.
was . caused by that accident. As it turns out, however, it is evidence that
is also of particular interest on the question of whether or not the panel hss
reason to be confident in the reliability of the worker's description of his
symptoms.
The proceedings at the WCB concerning the worker's claim for compensation
arising out of the July, 1981, accident overlapped his June, 1982, return to
the workforce with the accident employer in this case. The statements he made
to various WCB officials and Doctors in support of that prior claim during
that overlapping period contrast unfavourably with the evidence referred to
above. The following instances are particularly troubling:
o At the end of April, 1982, approximately 4 weeks before reporting to
work in "good condition" with the accident employer, he is reported in a
WCB interview memorandum to have indicated to a WCB Officer that because
of both his hernia and back condition he was unable to "lift anything"
and could not return to his former occupation of heavy lifting.
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The testimony of the worker at the hearing concerned not only the
injuries suffered in the fall from the ladder on September 17, 1982, but also
injuries he suffered in an accident in July, 1981, while employed by a
different employer. The injuries arising from the July, 1981, accident were a
hernia and a lower back problem and those injuries became a subject of
interest in the current proceedings because the major problem of which the
worker complains arising from the September, 1982. accident is also a lower
back problem. Accordingly, much of the questioning of the worker by the
employer's representative was focussed on exploring the extent to which the
worker's back condition was related to the first accident.

o Three days after his mid-July, 1982, examination by his family
physician, and while, as he told this panel, he was in "good condition"
and had been working full-time in heavy construction for about 7 weeks,
he was examined by Dr. Grossman of the WCB medical staff. Dr. Grossman
reported that "he is quite adamant about being unable to do his regular
work and considers himself totally disabled ... he returned to work
about 3 weeks ago but indicates ... he is unable to do a full weeks work."
o On the same day, in July, 1982, that he was seen by Dr. Grossman. the
worker appeared at the Appeals Adjudicator hearing of his appeal related
to the July. 1981, accident. The Appeals Adjudicator in his decision on
that appeal notes that the worker originally testified to the Appeals
Adjudicator that he had not returned to work and had received no income
since April 26 when the compensation was discontinued. It was only
after his fiancee also testified about his condition and apparently
indicated that he was currently employed and receiving income that he
then confirmed that he was indeed working with the present employer. He
told the Appeals Adjudicator, however, that he was "doing some interior
plastering and cleaning: that he can only work 2 or 3 days a week and
was not physically able to work more". On the evidence before, us that
was a misleading description of his condition and of the work he was
doing for the accident employer at that time.
o On August 18, 1983, at a time that he had been doing heavy labouring
work regularly for the present employer for 2 1/2 months and--according
to his evidence to this panel--had experienced no difficulty with his
back, he told the Appeal Board that financial reasons had forced him to
return to work in June, 1982, even though he was not well. He indicated
that in his view it was returning to work too early that caused the
accident in September.
On the basis of the foregoing conflicts in the worker's evidence and on
the basis of the panel's assessment of the worker's testimony at the Appeals
Hearing, the panel has come to the conclusion that this worker's statements
about the nature and severity of his symptoms cannot be relied upon.
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o ln the middle of July, 1982. - 6 weeks after his return to full-time
heavy labouring work - he was examined by his family doctor. ln a
report to the WC8 of that examination, the family doctor advised that
the worker was "still feeling pain in his back and right inquinal (i.e.
hernia) area" and being "unable to stand too long or to do any lifting."
The worker gave his family doctor that day the impression that he was
"still disabled". That report was made at a time when the worker was
appealing the discontinuation of his compensation benefits in respect of
the July, 1981, accident but, as mentioned, also while he was working
steadily without difficulty on a heavy labouring job with his new employer.

Our conclusion that the worker's description of his symptoms cannot be
trusted is also consistent with the impression the worker left with most of
the doctors who examined him. Consider the following:

"it looks to me as if (the worker) is tired of the construction of
swimming pools and would like to make a settlement with the WCB and get
on with some light work elsewhere."
o In the same month in a report of an examination by a doctor at the WCB
the following appears:
"he complained of pain in right hernia area when asked to move right
hip. When distracted, he was able to move the right hip freely without
complaint or problem."
o In the report of another doctor to the family physician in May' 1983,
the worker is reported as denying any trouble with his back in the past.
Yet at other times he has been very clear about the injury to his back
caused by the 1981 accident.
o In September, 1983, the discharge report prepared by the
Rehabilitation Centre indicates that "all team members found him to be
grossly exaggerating his complaints and quite unwilling to participate
in even the slightest of programs."
o In January, 1984, a specialist report to the WCB contained the
following:
"I find no objective signs. I think he probably has some continuing
discomfort but I am not sure it is as bad as he claims."
o In a September, 1984, social work report the worker is reported to be
"minimally co-operative, guarded and offered no information on his own."
o In October, 1984, a WCB psychiatrist conducting a psychiatric
consultation of the worker found that the patient was quite pleasant,
good humoured, gave no indication of distress either physical or
emotional during the interview, he also reported that "he has a peculiar
gait, which was considerably more pronounced following the interview
than it had been before".
o That psychiatrist also noticed the inconsistency between the worker
describing the fact that he experienced a shortened duration of sleep
because of pain but also claiming to be painless when he first awakens.
The psychiatrist found that "the inconsistency of his reporting is
striking".
o In an October, 1984, report from an orthopaedic consultation at the
PSEM the specislist reported "only a few degrees of flexion are
permitted ... but when sitting on the examination table excellent lumbar
flexion was demonstrated".
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o In April, 1982, one of the specialists in a report to his family doctor
expressed the following opinion:

A demonstrated inclination to exaggerate or misrepresent the situation
when a worker perceives it to be in his own interest to do so does not mean of
course that the worker is in fact necessarily free of real symptoms. He or
she may resort to misrepresentation and exaggeration as a tactic in the
struggle to gain the authorities' recognition that there is a real problem.
And there is some objective evidence of the existence of some kind of a real
problem in this case which should be noted.
At the time of his admission to the WCB's Rehabilitation Centre, the WCB
doctors in their admission report identified the existence of "marked muscle
spasm", and markedly tight paravertebral muscles. It was also noted that "the
patient is anesthetic to sensation over the entire right side of his body." In
the September 12, 1983, discharge report Dr. J.D. Haynes refers to "very
little physical findings other than the massive back spasm...". In the
discharge report Dr. Haynes recommended that the worker be admitted to the
PSEM for assessment. The referral to the PSEM was recommended because in the
opinion of Dr. Haynes and the Centre's staff, the worker displayed a
"functional overlay" that could "perhaps be described as conversion hysteria"
The admission to the PSEM was cancelled because the worker reported that
he felt totally disabled and unable to cope with another assessment program.
However, the possibility of having him admitted to the PSEM wss reconsidered
by the WCB on August 24, 1984, and the assessment based on examination at that
time reported a "very noticea spasm in the bilateral lumbar and lower thoracic
paravertebral muscles." The report a again notes the absence of sensation to
pin prick "along the entire lower leg...". The conclusion was to admit the
worker to the PSEM program.
The PSEM admission report indicated that exam at that time (September 25,
1984) disclosed no paravertebral muscle spasm but did indicat "non-anatomical
sensory changes affecting the entire right leg". Dr. Transfeldt's report of
Ju 6. 1985, assessed the worker as having mechanical low back pain.
Ultimately, however, the panel is satisfied that notwithstanding the
views of the worker's family physician, and Dr. Transfeldt, the weight of the
medical evidence clearly supports the conclusion that there is no ongoing
disability. In May, 1984, Giusepp D'Agata, M.D.. D. Psych.' F.R.C.P.(C). to
whom the worker had been referred by the family phys concluded that there was
no evidence of mental illness which might justify the complaints, an that any
compensation "will have to be based on organic findings". The conclusion of
th PSEM after an assessment that lasted from September 25, 1984, to October
11, 1984, and whic included psychiatric consultation was that the worker had
in fact recovered from the in he sustained in September of 1982 and was now
fit to re-enter the workforce. The medical opi supporting the existence of no
discernible physical causes have been previously mentioned.
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We hasten to say that taken individually inconsistencies between what is
reported by a particular doctor as compared to what is said elsewhere or is
known to be true have to be considered with some caution. They are hearsay
statements and busy practitioners may not always understand what is said to
them, or report it accurately, etc. But in this case, taken together, they
present a picture that is consistent with the panel's own impression: that of
a worker who is prone to exaggerate or misrepresent his symptoms.

THE DECISION
The appeal is denied.
DATED at Toronto, this 28th day of February, 1986.
SIGNED: S.R. Ellis; L. Heard; D. Jago.
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Given the demonstrated unreliability of the worker in reporting symptoms,
the absence of medical evidence, and the weight of the medical opinion in
favour of the view that there is ongoing disability, this panel can come to
no other conclusion than that at least by 12, 1984, the worker had recovered
from the injury sustained in the September, 1982, accident.

SUMMARY

Temporary partial disability; Availability for employment; Credibility; Chronic pain.
The worker was a material handler who was injured in October 1980 when a 60 pound box got
caught on a coveyer belt and struck him in the upper left chest. The injury was originally
diagnosed as a pulled left shoulder muscle, but he later suffered headaches and pain in his hand,
arm, chest and shoulder. He obtained medical treatment and on his doctor's advice returned to
work in February 1981. However, he could not perform his regular job due to pain. Because his
doctor had certified that he was fit for regular work, his employer refused to provide light work
and discharged him. The worker looked for light work until 1983 when he stopped due to pain.
In April 1985, he decided that he was totally disabled from the continuing pain. He received full
compensation for temporary total disability from the date of the accident until he returned to
work in 1981. The appeals adjudicator denied further compensation on the grounds that the
worker had recovered as there was no orgnaic evidence of pain.
The Tribunal reviewed the medical evidence and the worker's personal history and held that,
at the time of the hearing, he had a partial disability resulting from the accident. The evidence
indicated that the pain was real to him whether or not there was non organic basis for it. It was
reasonable for the worker to abandon his search for work in 1983 as there was almost no chance
of finding suitable work due to his pain, previous injury, and lack of skills. In these
circumstances, the worker was not unavailable for work under old s. 41(1)(b)(ii). However, by
April 10, 1985, the worker was in fact unavailable for suitable work because he considered
himself totally disabled. The case was referred back to the Board for determination of
compensation. The Tribunal suggested that Interim Decision No. 2 may assist the Board in the
application of old s. 41(1)(b)(ii).
A technical appendix is attached to the decision discusses the problem of delay in bringing an
appeal.
DECIDED BY: Ellis; B. Cook; Jago
DATE: 18/02/86
ACT: 40(2)(b)(ii) old 41(1)(b)(ii)

1986 CanLII 200 (ON WSIAT)

DECISION NO. 9; 1 W.C.A.T.R. 23

WORKERS' COMPENSATION APPEALS TRIBUNAL

THE APPEAL PROCEDURE
The worker appeals the September 15, 1982, decision of the Workers'
Compensation Board Appeals Adjudicator, Mrs. N. Holsmer. The appeal was heard
on December 16, 1985, by a panel of the Appeals Tribunal consisting of S.R.
Ellis, Chairman, Brian Cook, a member of the Tribunal Representative of
Workers
and Douglas Jago, a member of the Tribunal Representative of Employers.
The worker appeared and was represented by Ms. Anne Freed, Barrister and
Solicitor. The employer elected not to appear. The Tribunal was assisted by
its counsel Ms. Marsha Faubert a member of the Tribunal's Counsel Office.
The panel heard and considered the testimony of the worker given under
oath and read the relevant forms, memoranda, reports and medical reports
extracted from the WCB file and collected in the Case Description materials.
It also read additional medical reports filed by Ms. Freed. The Case
Description recital of facts prepared by the Tribunal's counsel was read and
agreed to by the worker's representative subject to certain amendments which
are noted in the Case Description filed as Exhibit 1.
The worker's testimony was given in the Punjabi language and interpreted
by B. Grover.
Submissions were made by the worker's representative and by the
Tribunal's
counsel.
THE ISSUES AND HOW THEY ARISE:
The worker is 47 years old, married with five children. In or about 1962
he was involved in a saw-mill accident in which he lost the fingers on his
right hand. He is in receipt of a British Columbia Workers' Compensation
permanent pension in respect of that injury.
The worker's present claim arises out of an accident at his work place on
October 7, 1980. The worker was employed as a material handler. As he was
lifting a tote box containing about 60 pounds of hinges onto a conveyor with a
height of about 32 inches, the box caught on the side of the conveyor and
struck his upper left chest region. The original diagnosis was a pulled left
shoulder muscle.
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DECISION NO. 9

The worker remained off work under medical treatment until February 12,
1981. On February 9, 1981, his family physician concluded that he should
return to regular duties on February 11. The worker insisted that he was
still suffering from pains in his arm and chest that were exacerbated by heavy
lifting and that prevented him from returning to regular duties. He did think
that he would be able to perform modified duties. Nevertheless, pursuant to
the instructions of his family physician. he returned to work. The date of
his return was February 12, as he was ill with the flu on February 11. After
attempting for a brief period of time to do the lifting that his job required,
he satisfied himself that he was in fact unable to do it and requested
assignment to lighter duty. However, because his doctor had certified that he
was able to perform his regular work, his employer refused the light duty
assignment and discharged him. The worker testified that he has continued from
that day to this to suffer from debilitating pain in his shoulders, neck and
arms which is exacerbated by heavy lifting and reaching.
For about two years he looked for employment involving light work but was
unable to find any and eventually, sometime in 1983, he gave up the search.
The worker eventually received full compensation for the period October
7, 1980, to February 9, 1981, based on a temporary total disability caused by
the October 7, 1980, accident. This compensation was discontinued as of
February 9, 1981 on the grounds that as of that date the worker had recovered
from the accident.
The decision to discontinue the benefits was upheld by the Appeals
Adjudicator. Medical examinations had failed to find any organic cause for
the continuing condition and the Adjudicator, noting that the worker's
complaints were "subjective and not supported by medical findings", concluded
that the worker had recovered from the effects of the October 1980 incident by
February 9, 1981. Implicit in that conclusion is the view that the worker was
exaggerating or making up the symptoms.
P
The main issue for the panel is, therefore, whether the worker was in
fact temporarily partially or totally disabled by reason of the accident for
any period of time on or after February 10, 1981. If he was, then other
issues concerning the quantum of compensation to which he is now entitled will
obviously arise.
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Information received from the employer by the WCB indicates that after
the accident the worker returned twice to the work place. He was there
immediately after the accident for several days on light duty until he was
laid-off because of his inability to continue due to the pain in his shoulder
and chest, and he was there for one day in February 1981 after his doctor had
certified him fit for regular duty. At the hearing, the worker insisted that
the only time he returned to work following the accident was for the one day
in February, after his doctor certified that he was ready for regular work.
Nothing of great significance turns on this discrepancy but the panel is of
the view that the employer's records are likely to be more reliable than the
worker's present recollection in that respect.

We are satisfied that at least at the time of the hearing in December,
1985, the worker was partially disabled (and possibly totally disabled) by
persistent and severe pain in the arms, shoulders, and at the back of the
neck, which was exacerbated by lifting and reaching.
We base that conclusion on the following evidence.
1.

The worker's own testimony under oath at the hearing of this appeal.

2.

The May 18, 1985, report of Peter Watson, M.D., F.R.C.P.(C), a
neurologist at the University of Toronto's Irene Eleanor Smythe Pain
Clinic at the Toronto General Hospital.

Arrangements for the worker's examination at the Smythe Clinic were made
by the worker's solicitor in preparation for the worker's appeal. Dr. Watson
examined the worker on February 21, 1985, and again on April 10.
Dr. Watson found no discernible organic cause for the worker's pain and
concluded that he was suffering from a "major component of psychogenic
regional pain and muscle tension pain". In his opinion the worker's pain was
"real to him".
Dr. Watson was of the view that the worker was "physically capable of
doing light work" although he couldn't "answer for him from a psychological
point of view".
3.

The Final Report of the Toronto General Hospital's Work Assessment
Program in which the worker was enrolled from June 19, 1984, to August
18, 1984.

The worker had been referred to the Assessment Program by Dr. Nethercott of
the Occupational Health Clinic at St. Michael's Hospital in January, 1984, as
a result of arrangements made by a Ministry of Community and Social Services
vocational Rehabilitation Services Counsellor.
The Report was prepared by Occupational Therapist, D.A. Shah.
The assessment was based on the performance of the worker in three
different job assignments under the Program. He worked for 5 weeks in the
Hospital's Central Stores, packing test tubes and labels, rolling plastic bags
in bundles of 25, reshelving stocks and unpacking supplies. He worked for 2
weeks in the Hospital's Laundry and Linen Services, operating a thermo-patch
stamping machine, sorting out clean laundry and putting tapes on adhesive
tee-straps for surgical stores. He worked for one week in the Hospital's
Specialty Food Shop, stocking shelves, organizing the storage area and
counting packages for inventory purposes.
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THE PANEL'S REASONING:

a) Motivation
The report concludes in this respect that the worker was
o

"Well motivated toward work",

o

"Worked steadily",

o

"Took interest in learning new tasks",

o

"Tried to assess his own potential", and

o

"In spite of experiencing physical discomfort due to pain he
would try his best to carry out his assignments".

b) Physical Work Tolerance
The assessment report concludes in this respect that,
o

"Physical work tolerance was quite poor",

o

"Standing tolerance was poor.
and carry out his work."

o

"Due to pain in his upper extremities and along his spine and
back muscles. he could not work at a stretch in a sitting
position."

o

"He always experienced nagging pain in his body."

o

"He is limited in carrying out various kinds of jobs--that
will cause physical distress, and working for a long time in
the same position."

o

"He is restricted from carrying/lifting boxes over 20/30
lbs., and he tried not to take risk by lifting heavy boxes."

He had to quite often sit down

c) General Comments
The Report's General Comments included the following:
o

"For him under present physical conditions it will be hard to
get a suitable employment. His physical work tolerance is
very poor and he will lose his job in no time."

o

"Even if he is sent for job or skills training program he
would not benefit much due to physical pain that he
experiences most of the time."

d) Recommendations
The Report's recommendations were as follows:
o

"It is felt that the client should not be sent for any job or
skills training."

o

"He should be helped in recovering full compensation from the
company where he was employed."
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The Work Assessment Programme Report is based on the five-week
observation of the worker doing the above work experience. The parts of the
report the panel found of particular interest are as follows:

"He is not fit to carry out full days work in the labour
market."

o

"Sedentary jobs, e.g., parking lot attendant, elevator
operator, selling magazines/newspapers or flowers, and to a
certain extent he can work in a fast food restaurant or in a
grocery store behind the cash register. He could work for
minimum hours - up to 4 hours a day, and should not be
lifting heavy things."

The Report of psychologist P.S. Miller, Ph.D., C. Psych, who at the
instance of the worker's solicitor saw the worker on December 9, 1985,
for an evaluation of the emotional consequences of his pain problem.

It was Dr. Miller's opinion that "the worker's inability to work since
the accident in 1980 clearly reflects the severity of his current pain problem
and does not reflect a lack of motivation or persistence on his part." (Dr.
Miller's report confirms that he was told by the worker that medical
evaluation had failed to identify any organic cause for his difficulties.)
5.

The December 1, 1985, report of L.J. MacNeil, D.C., Doctor of Chiropractic.

Dr. MacNeil first saw the worker on June 6, 1985, and from then to the
end of September treated him on some 25 occasions. His December 1, report to
the worker's solicitor is based on his observations over that period of time.
Dr. MacNeil's observations are consistent with those of Dr. Watson although he
is obviously not convinced there are no organic causes. His own regime of
treatment was directed to mobilizing the affected joints and consisted of
massage over the thoracic spine, heat over the thoracic ares and lower
cervical spine and manipulation of the thoracic spine. The treatment provided
the worker with brief periods of relief. However, no lasting improvement was
achieved. Dr. MacNeil has referred the worker to an orthopaedic specialist
and that examination was pending at the time of the hearing.
Of particular interest to the panel was the fact that it was obvious from
Dr. MacNeil's report that he too believed implicitly that, whatever the cause,
the worker's condition of severe pain and muscle tension was a real condition.
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4.

o

The worker's history of successful recovery from serious and debilitating
injuries on two occasions in the past.

In 1962, he lost all four fingers of his right hand in an industrial
accident in British Columbia and thereafter made a successful return to the
work force. In 1976 he was involved in an automobile accident breaking 2 or 3
ribs and again returned to the work force.
7.

The fact that the worker's work history prior to the 1980 accident is
that of a responsible independent person committed to supporting himself
and his family.

The worker is 47 years old. He started work in 1956 at the age of 18 as
a farm-hand on a dairy farm in British Columbia. He left that job 2 years
later to return to India. He came back to British Columbia in 1960 and found
a job in 1962 with a timber company. The accident to his hand occurred 5
months later and he was unable to work for nearly two years. In 1964 he took
a cleaner's job in a medical clinic. In 1965 he moved to Ontario and from
1965 to 1969 he worked as a cleaner at an Ontario Hospital. In 1969 he
returned to India for a year.
After coming back to Ontario, from 1971 to 1973 he had a number of jobs.
He worked as a cleaner and maintenance man at a Toronto Community Centre, as a
construction worker, and as a janitor. He was laid-off from his last job when
his employer lost the janitorial contract. He was unable to find work in
Toronto, so he moved to Kitchener and found work with a carpet company that
lasted for about 2 years.
In 1974 he moved to employment with the accident employer, and was
employed there until 1978 as a punch-press operator. In 1978 the company
closed the department he was working in and he was laid-off. Between 1978 and
1980 he worked for a short time as a press operator in Brampton and was
laid-off again. He then worked as a security guard for about one year, until
in 1980 he was recalled to employment with the accident employer where he
worked until the accident 9 months later.
In the panel's view, this is a respectable work record. It is
particularly impressive when one considers the special difficulties inherently
presented by the fact that the worker is an unskilled person with some
difficulty in communicating in English, who has virtually only one hand. It
is a record that is difficult to reconcile with any propensity for malingering
or exaggeration.
We have indicated that we think the worker was only partially disabled in
December 1985. The worker testified at the hearing that in February, 1981,
when he was sent back to work by his family physician as fit for regular work,
and for a considerable period after that, he felt that he was indeed capable
of performing modified or light work. However, he stated that his condition
has deteriorated to the point where he now feels that he is not capable of
working at all. The panel accepts that as a sincere assessment of his present
condition.
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6.

There is no suggestion anywhere of any intervening incident that would
account for the worker's condition. He has not worked since the 1980
accident. Furthermore, the evidence establishes that the worker has been
actively seeking medical assistance and, indeed, has been under medical care
of one doctor or another continuously since the accident. Also, the symptoms
described to the various doctors have remained inherently consistent.
In the family physician's first report to the WCB following examination
the day of the accident--October 7, 1980,--and further examination on October
17, the symptoms are described as a "bad pain in the left shoulder". The
doctor attributed the pain to a pulled muscle. He also identified parasthesia
in the 4th and 5th fingers of the left hand and pain in the left arm along the
distribution of the ulnar nerve.
On October 13, 1980, the worker went to the Kitchener-Waterloo Hospital
emergency room complaining of "numbness in left arm for last 2 days and
nights". At the time he also described pain in his upper left arm and in the
chest wall in the same area. The Doctor who saw him in the emergency room
diagnosed "chest wall pain, bronchial neuralgia and osteoarthritis".
A WCB investigator interviewed the worker on December 15, 1980. The
worker told him that at the time of the accident there was an immediate onset
of pain in the upper left chest region but no arm, neck or hand pain. Then
during that night, he awoke with a feeling of numbness in his left arm and in
the middle finger of his left hand. During the next few days the numbness
increased in severity to the point where on October 13 he went to the
emergency department at the Hospital for treatment.
On December 15, 1980, the worker was referred by his family physician to
P.H. Khare, M.D., F.R.C.P.(C), Neurologist, for a neurological evaluation.
Dr. Khare's report of the worker's condition at that time--about 2 months
after the accident--indicates pain in the left upper chest wall and pain and
numbness in the middle and ring finger of the left hand and extending up the
left arm to the anterior chest wall. The worker indicated to Doctor Khare
that various physical activities increase the symptoms and that the worst part
was through the night. The worker indicated at this interview as well "some
stiffness and soreness of the neck muscles", and "occasional headaches". Dr.
Khare indicated in his report that the symptoms were "essentially muscular in
origin".
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However, in the light of the medical evidence set out above, the panel
feels that if the worker could find an employment opportunity involving very
light work it is more probable than not that he could in fact perform it. We
therefore conclude that as of December, 1985, on the evidence that we have
heard, it is impossible for us to be satisfied that his condition in fact
constitutes total disability. The conclusion that in December, 1985, the
worker was partially disabled does not mean, of course, that that disability
is compensable. For it to be compensable, we must be satisfied that the
disability that existed in December, 1985, was caused by the 1980 compensable
accident. And, of course, in September, 1982, the WCB Appeals Adjudicator
concluded that by February 9, 1981, the worker had fully recovered from the
1980 accident.

Broadly speaking, this was in medical terms what in lay-terms the worker
had said he had been told by Dr. Khare. As a result, the claim for temporary
total disability was approved from the date of the accident. (It was
terminated on February 9, 1981, following the Family physician's conclusion
that the worker was now recovered.)
It is apparent, therefore, that the WCB accepted the pain and numbness
symptoms in the left hand and arm, as well as the pain in the upper chest
wall, as being caused by the accident.
The involvement of the neck and right shoulder also emerged very early.
As mentioned above, the worker's complaints to Dr. Khare on December 15,
included stiffness and soreness in his neck. On January 16, 1981, his family
physician in his progress report to the WCB reported "pain in the right
rhomboids and trapezius muscles" which he attributed to a "viral respiratory
infection".
In a letter to the WCB dated February 16, 1981, the family physician, who
from the tone of the letter had clearly lost patience with the worker, noted:
"Extensive physiotherapy seems to have achieved nothing. The patient persists
in complaining about pain in both shoulders."
This was based on an
examination of the worker on February 12, 1981, following the worker's
reported inability to lift heavy objects at the time of his return to work on
February 12. The worker at this time changed family physicians. His new
doctor was Manwel Bedessee, F.R.C.S.(C), D.P.H., M.B.B.S., Durham. L.R.C.P..
M.R.C.S.. Eng. who specializes in Obstetrics, Gynaecology and General
Practice. Dr. Bedessee referred the worker for examination by orthopaedic
surgeon Roger G. Stewart, on April 14. Dr. Stewart was told by the worker
that since the October, 1980. accident he had "discomfort in his left
shoulder, left arm, right shoulder and back of his neck".
On April 24, 1981, he was examined by Dr. P.W. Hopper of the WCB Medical
Branch and Dr. Hopper reported that "...his complaint is not now of pain in
the fingers or difficulty with the hand but largely with the shoulder and
muscles around the neck and with discomfort in the chest."
The closure of the worker's temporary total disability benefits on February 9,
1981, was confirmed by a decision of Claims Review Branch on May 21, 1981.
The worker was seen again by Dr. Stewart on May 26, 1981. Dr. Stewart
recorded "vague, nondescript pains in the anterior chest wall up into both
shoulder regions...not much different from the previous consultation". Dr.
Bedessee, treated the worker regularly with acupuncture, pain pills and
electric heat from February, 1981, to December, 1982. In June, 1981, he
advised the WCB that the worker was "still complaining of pain in his anterior
chest wall, "and stated that in his opinion the worker could do a modified job
but not his regular material handling job.
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Based on that information, the WCB claims adjudicator in a report written
on January 6, 1981, expressed doubt whether "the problems the worker is having
with his left arm and hand are related to the original injury". He indicated
that if they were found to be related then the claim should be allowed. The
worker's claim at that time was for compensation for temporary total
disability following the October 7, 1980, accident. In the same report, the
Claims Adjudicator noted that the worker had told the WCB that Dr. Khare had
told him that he had "a problem involving a nerve in his left arm and also the
left leg and all of these problems stem from the injury to the left chest
area". This did not appear to be consistent with the Doctor's statement in
his written report that the symptoms were "essentially muscular in origin".
Accordingly, on January 15, 1981, a WCB doctor telephoned Dr. Khare for
clarification and was told that in Dr. Khare's view the worker was suffering
from a "transient thoracic outlet syndrome" consequent upon the trauma of the
accident.

The Appeals Adjudicator Hearing was held in Toronto on May 20, 1982, and
the decision issued on September 15. 1982. The Appeals Adjudicator did not
accept the view of either Dr. Sira or Dr. Bedessee. She preferred the opinion
of Dr. Hopper. Dr. Hopper's opinion was that "this man does not have any
significant residual disablement....". Dr. Hopper based his opinion on the
negative X-ray reports, the April, 1981, opinion of Dr. Stewart in which Dr.
Stewart had said he "couldn't account" for the worker's generalized pain. and
Dr. Hopper's own April, 1981, examination. It is clear that the Appeals
Adjudicator's decision does not reflect any concern about the work relatedness
of the worker's condition. Her decision was in effect that the condition did
not exist.
Following the September, 1982, decision of the Appeals Adjudicator, the
worker sought the assistance of Ms. Freed, the lawyer who represented him on
this appeal. With his lawyer's help he was eventually referred to the
physicians and institutions whose reports we reviewed at the outset of these
reasons. The symptoms described in the 1984/85 reports are the same as those
reported in 1981 and 1982. The worker testifies that they have remained the
same throughout except that the degree of disability has gradually worsened.
We are satisfied that the pain symptoms have existed continuously since the
time of the accident.
It remains a fact that none of the medical examinations have ever
identified any organic cause for these symptoms. They may in fact
be psychogenic as Dr. Watson believes. We are, accordingly, dealing with a
situation in which it would not be possible for a medical specialist to
provide a concrete analysis of the probabilities of the right shoulder and
back-of-the-neck pain being related to the upper left chest or left shoulder
injury. We are satisfied, given the sequence and timing of complaints, that it
is more probable than not that whatever caused the continuation of the
symptoms in the left upper chest, shoulder and left arm also caused the
migration of those symptoms to the back of the neck, right shoulder, and right
arm. We agree, therefore, with Dr. Watson's opinion that the probabilities
are that the accident's physical affect of muscular tenderness, bruising and
strain provoked what has become a major component of regional pain and muscle
tension pain. perhaps psychogenic in nature.
We do not have to decide for purposes of this appeal whether the pain is
psychogenic in origin or is caused by some undetected organic condition or is
a product of some combination of the two. It is enough that we satisfy
ourselves on the evidence that it is more likely than not that the pain is and
always was real to the worker: that it is disabling, and that it results from
the accident. We are also satisfied.
The decision that the worker has been partially disabled from February 9,
1981, when the temporary total disability compensation was discontinued, to
the present time raises the further question of whether or not at any time
during this period the worker could be said to have been disqualified from
entitlement to full compensation under the provisions of Section 41(1)(b) of
the Act.1 By the terms of that section a partially disabled worker who does
1

Pursuant to Section 132 of the revised Act, unless otherwise stated, all
Section references are to the Section numbers as they existed prior to April
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In December, 1982, the worker and his family moved to Toronto so that his
wife could find employment. Between February, 1982, and June, 1982, the
worker was seen several times by Surje S. Sira, M.D., F.R.C.S.(C), a Surgical
specialist. It is apparent from Dr. Sira's report that the worker's symptoms
had not materially changed. Dr. Sira's view was that the worker's condition
had plateaued and he would have to reconcile himself to returning to the work
force in some modified work situation. He recommended that he be admitted to
the WCB rehabilitation facility for assessment and a possible training
program.

On this issue we are satisfied on the basis of the worker's evidence that
until a point of time in 1983 when he gave up hope of a job and stopped
looking. the worker was available and looking for suitable work.
On the basis of the conclusions of the Toronto General Hospital's Work
Assessment Program referred to above and on the basis of this panel's own
experienced judgement, we are also satisfied that for this worker, without
skills, with a low work tolerance caused by constant pain exacerbated by
lifting or prolonged standing or sitting, who could not lift anything over 20
or 30 pounds and who had most of his right hand missing, it is more probable
than not that throughout this period there was in fact no suitable work
available to him. In our view, his abandonment of the search in 1983
represented a reasonable decision reflecting s realistic assessment of his
chances.
The question of the worker's entitlement under these circumstances
for the period following the undetermined point in 1983 when he gave up
looking for suitable work, raises issues about the meaning of Section
41(1)(b)(ii). Section 41(1)(b)(ii) is the section which requires, as a
condition of entitlement to full compensation, that a worker be available for
suitable work. The section reads as follows:
41.--(1) Where temporary partial disability results from the
injury, the compensation shall be ...
(b)

1, 1985.

where the worker does not return to work, a weekly payment
in the same amount as would be payable if he were
temporarily totally disabled. unless he ...
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not return to work and who is not involved in a Board-approved medical or
vocational rehabilitation program is only entitled to full compensation so
long as he remains available for available suitable work. The worker in this
case has not returned to work at any time since February 12, 1981.

This panel is of the view, that where there is evidence that satisfies an
adjudicator that a partially disabled worker has an honest conviction - which
from an objective perspective may be seen to be substantially based - that
there is no chance of finding work suitable to his or her disability, a
failure to search for suitable work cannot in those circumstances demonstrate
the worker's unavailability. It would require clearer words than exist in
Section 41(1) to persuade us that the Legislature intended to make persistence
in a pointless job search a condition of ongoing entitlement to compensation
for injured workers.
The situation is complicated, however, by the fact, as previously noted,
that at the time of the hearing of this appeal, the worker had concluded that
his condition had developed to the point where he was no longer capable of
performing any work. He did not indicate, and we did not think to ask, when
he had come to that conclusion.
In 1983 he gave up looking for light work not because he thought he could
not do it but because he believed there was none available to him. He was not
looking but he remained available for suitable work. By the hearing date he
could not be considered available for suitable work because he believed
himself totally disabled. Accordingly, at some point between giving up
looking in 1983 and appearing at this hearing, he moved from a position of
being available for light work that he felt sure could not be found to a
position of being unavailable for light work.
Because this panel is unable to conclude that the worker was in fact at
the time of the hearing totally disabled, we are faced in respect of this last
phase of the worker's evolving situation with the same issues under Section
41(1)(b)(ii) as 2 are scheduled for hearing and determination pursuant to the
Tribunal's decision #223. Is a partially disabled worker who declares himself
or herself to be totally disabled and therefore is in fact unavailable for any
suitable work, a worker who must be deemed to be disqualified for full
compensation under terms of Section 41(1)(b)(ii)? Or, for that Section to
apply, must it also be shown that there was suitable work available?
It is apparent that in his own mind the worker was still available for
suitable work at the time he participated in the Toronto General Hospital's
Work Assessment Programme. He finished that program in August, 1984.
By April, 1985, his perception of his disability had evolved to the point
where Dr. Watson was moved to express doubt as to the worker's psychological
readiness to take on any work at all.
We doubt if there will be in fact any particular day which the worker
could identify as being the point at which he became satisfied that he was no
longer able to perform any work. It is a position that has gradually evolved.
We think it is probable that the position had crystallized by April 10. 1985,
the date of his second appointment with Dr. Watson.
Accordingly, on the issue of the worker's entitlement to full
compensation for the partial disability from which we have concluded he stills
suffers we make the following findings of fact.
2

3

Pursuant to Section 132 of the revised Act, unless otherwise stated, all
Section references are to the Section numbers as they existed prior to April
1, 1985. 2A copy of Decision No. 2 is available from the Tribunal's office.
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(ii) fails to accept or is not available for employment.
which is available and which in the opinion of the
Board is suitable for his capabilities. R.S.0. 1980.
c. 539, s. 41(1): 1982, c. 61, s. 2.

b) From that point in 1983 to April 10, 1985, he was available for
light work but for reasons which viewed objectively are substantial
he honestly believed he had no chance of finding any. He was
available for suitable work but no longer actively looking for it.
c) From April 10, 1985, to the present he was not available for
suitable work because he believed himself totally disabled.
d) It is more probable than not that the worker could not have
found suitable work during the period April 10, 1985, to the
present, even if he had been available.
e) At no time since February 12, 1981, has there been a medical or
vocational rehabilitation program for this worker of the kind
contemplated by Section 41(1)(b)(i) of the Act. Accordingly, the
question of his co-operation or availability in respect of such a
program does not arise.
THE DECISION
The Appeal is allowed.

The panel finds as follows:

1.

The worker was temporarily, partially disabled during the period February
10, 1981, to December 16, 1985, the date of this hearing, inclusive.

2.

That disability was caused by the October 7, 1980, accident and is
compensable.

3.

For the period February 10, 1981, to April 9, 1985, inclusive, the worker
was available for any suitable work that may have been available.

4.

For the period April 10, 1985, to December 16, 1985, inclusive, the panel
finds that the worker was not available for suitable work, believing as
he did during that period that he was totally disabled.

5.

The panel does not decide as to the effect on the worker's entitlement to
compensation during the April 10, 1985 to December 16, 1985, period, of
that failure to be available, having regard to the absence of any
available suitable work. The decision in that respect will be left to
the Workers' Compensation Board for determination. The decision on the
same issue in the Tribunal's Decision #2, when it becomes available, may
prove to be of assistance to the Board in making that determination.

6.

The case is referred to the Workers' Compensation Board for
determination, based on the foregoing, of the amount of compensation
payable for the period February 10, 1981, to December 16. 1985, inclusive.

7.

The Tribunal would hope that any uncertainty concerning the question of
disqualification for full compensation under Section 41(1)(b)(ii) for the
period after April 10, 1985, that may exist while the Board awaits the
decision contemplated by the Tribunal's Decision #2, would not delay
determination and payment of such compensation as is not affected by any
such uncertainty.

8.

Given the worker's compensable partial disability as found by this panel
as of December 16, 1985 - the date of the hearing - it is to be expected
that the Board will re-activate the file and arrange for the compensation
to which the worker will be entitled for the period following December
16. In that regard, the panel suggests that the Board review the
worker's condition with a view to deciding whether or not he is
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a) From February 12, 1981, to some point in 1983, the worker was
available and actively looking for suitable light work.

The panel apologizes to the worker and his representative for its delay
in issuing this decision. In these early stages of the Appeals Tribunal's
life where there are no precedents or past experience to work with, there are
many things in a case of this nature that have to be considered as a matter of
first impression. We regret that the process has taken longer than we
expected--and promised.
TECHNICAL NOTE
The substantial delay between the Appeals Adjudicator's decision and the
bringing of this appeal - nearly 3 years - was a matter of concern to this
panel in its deliberations. The panel's conclusions in that regard did not,
however, affect the outcome of the case. An account of the panel's concerns
may be found in the Technical Appendix attached.
DATED at Toronto this 28th day of February, 1986
SIGNED:

S.R. Ellis, B. Cook,

D. Jago
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currently, temporarily. partially or totally disabled. On the evidence
before it, this panel has decided that he was partially disabled on
December 16. However, it thinks it is not impossible that the disability
is presently total and it would not want its decision to be taken as
preventing the WCB from assessing the disability, post-December 16, as
total. The Board may be able to secure more current medical evidence on
the total disability question. The panel also believes that the Board
should consider offering the worker a rehabilitation assessment program.
With this decision in which the reality of his condition has been
formally recognized and the doubt that was thrown on his honesty now
removed, the panel feels the worker might yet be helped to find his way
back into the workforce. It is also, of course, open to the Board at any
time subsequent to this decision to consider a permanent pension
assessment if such is indicated.
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The long delay in appealing this case to the final level of appeal was a
matter of concern to the panel in this case. The Appeals Adjudicator decision was
issued on September 15, 1982. The letter appealing that decision is dated June 11,
1985. Thirty three months elapsed between the decision and the letter of appeal.
The further 8 months between the appeal letter and this decision is
explainable in part by the circumstance of the transition between the WCB Appeal
Board and the new independent Appeals Tribunal. The appeal could not be scheduled
for hearing by the Appeal Board prior to the end of September when it ceased to
operate, and it took the new Appeals Tribunal about 2 months of organizing after
it came into existence on October 1, before it could begin scheduling hearings.
It is reasonable to expect some significant period of time to elapse
between the last decision in the process and the next appeal. Obviously, it
may take a worker or an employer some time to seek advice about the decision
and find a representative. The representative will require time to study and
analyze the file and launch the appeal. Overall, however, that process should
not take more than 3 or 4 months.
The Act does not specify any time limit within which an appeal may be
brought. But in circumstances where the interests of the worker, the employer
and of the Accident Fund are likely to be prejudiced in various ways by delay,
there is clearly reason to be concerned about unreasonable delay.
In this case, for example, had the appeal been brought reasonably
promptly, the WCB would have known perhaps two years earlier than is now the
case that it had on its hands a long-term partial disability case. It would
then have had the opportunity of bringing to bear its rehabilitation and
counselling services at a time when it seems likely the chances of returning
this worker to the workforce in some modified employment would have been much
greater. It would also have been able to assess the stabilization of the
worker's condition and to have referred him possibly a year or more ago for
assessment of a permanent pension.
With the appeal delayed by about 30 months beyond what might be
considered reasonable, the panel found itself dealing with a claim involving
temporary compensation for a period of almost 5 years. The delay
substantially short-circuited the WCB's resources for managing such injuries
and minimizing their impacts-resources which are in place in the interest of
both the injured worker and the Accident Fund.
The panel was assured by the worker's lawyer that the delay was not the
fault of the worker and the panel accepted that. The worker in this case
approached his lawyer in the fall of 1982 shortly after the Appeals Adjudicator's
decision. The delay was apparently caused by two things. One was the time it
took for a legal aid certificate to issue. The other was the lawyer's decision
to delay filing the appeal until the further medical examinations were completed.
Understandably, the organization and scheduling of these further assessments took
considerable time. The appeal was in fact filed shortly after the report was
received from the Smythe Pain Clinic. Had the panel concluded that the worker
had sat and done nothing for almost 3 years, it seems likely that it would have
been influenced towards a different view as to his credibility.
The fact of delay will always be relevant on issues of credibility,
continuity of complaint, etc., but in the absence of any statutory time limit
for appeals, it would appear that a decision of this Tribunal cannot be
modified because of an unreasonable delay in bringing a matter forward.
This note is not intended as criticism of the worker's lawyer. We
understand that the delay in the issue of the legal aid certificate was beyond
her control and in other respect her efforts on behalf of the worker were
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energetic and effective.
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The worker claimed she suffered chronic pain in her right shoulder,
arm and hand after a fall from a 5-foot high stool at work in May 1983. Her
attempts to return to work were unsuccessful as the repetitive right hand and
arm movements involved in her job exacerbated her pain, and swelling developed
in her neck. Medical reports indicated that the pain was mainly psychogenic
and conflicted as to whether it arose from the work accident. She was
subsequently assessed at the PSEM as having a minor hysterical reaction
unrelated to the 1983 accident and mild bicipital tendonitis of the right
shoulder. The PSEM concluded that no further treatment was necessary, that
there would be not permanent disability and that she was fit to return to
regular work. Her compensation was discontinued on October 15, 1984. The
appeals adjudicator concurred and the worker appealed.
The issues before the Tribunal were whether the worker continued to be
temporarily totally or partially disabled by pain after October 1984 and
whether the pain resulted from the May 1983 work accident.
The Tribunal found that, from October 15, 1984, until the date of the
hearing, the worker had a temporary partial disability due to the work
accident which affected her capacity to perform work. The worker's own
description of her pain was significant but not conclusive and had to be
considered in light of other evidence. Medical evidence indicated that her
pain was substantially greater than what could be expected given the organic
cause. The Tribunal recognized that its assessments of the effect of the pain
was significantly dependent on her subjective description and that it was
important that the Tribunal and the WCB not be too greatly concerned about
potential for abuse when disability arises from real pain from undetermined
organic causes or from psychological or psychiatric phenomena.
Diagnostic terms used by doctors to describe the worker's condition such
as "conversion reaction", "hysteria reaction", "psychogenic pain", etc.,
implied that her symptoms could not be explained by a known physical disorder
and not that they wer falsified or consciously exaggerated. The worker's
complaints were consistent, her treatment and complaints were continuous , and
the Tribunal was therefore satisfied that her account of her pain was reliable
and that the pain arose from the work accident. The role of other factors
identified by medical literature as possible contributors to her pain, such as
environmental stimuli and personal characteristics, was purely speculative.
The opinions of outside specialits were preferred over those of WCB doctors as
the WCB did not take into account the severe pain experienced when she
attempted to return to work.
The WCB was directed to determine the quantum of compensation in light of
the Tribunal's conclusion and to determine ongoing entitlement. The Tribunal
hoped that the worker would be offered counselling services to assist her in
learning to overcome pain.
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TYPE: A;S
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XREF:
COMMENTS:
TEXT:

WORKERS' COMPENSATION APPEALS TRIBUNAL

THE APPEAL PROCEDURE
This is an appeal by the worker of the May 31, 1985, decision of the
Workers' Compensation Board Appeals Adjudicator, Mr. L. Carr. Mr. Carr's
decision affirmed the decision of the Claims Review Branch dated
November 5, 1984.
The
Tribunal
Tribunal
Tribunal

appeal was heard on February 4, 1986, by a Panel of the Appeals
consisting of S.R. Ellis, Chairman, Brian Cook, Member of the
representative of workers, and Kenneth Preston, Member of the
representative of employers.

The worker appeared and was represented by T. White from the
organization, Disabled Workers of Ontario. The employer had notice of the
hearing and elected not to appear. The Tribunal was assisted by R. Nairn, a
member of the Tribunal's Counsel Office, who appeared in the role of Tribunal
counsel.
The Panel heard and considered evidence given under oath by the worker in
oral testimony and read the relevant forms, memoranda, reports and medical
reports extracted from the WCB file and collected in the Case Description
materials. which were filed at the hearing, copies having been given to the
worker's representative in advance of the hearing. The Panel also read the
Case Description recital of facts prepared by the Tribunal's Counsel office
and agreed to by the worker. It received at the hearing as well other
documentary evidence presented by Mr. White. It heard submissions from both
Mr. White and Mr. Nairn.
THE ISSUE AND HOW IT ARISES
The worker is a 55-year-old woman who was working as a machine operator
at the time of her accident. On May 11, 1983, she fell from a high stool
(about 5 feet high) landing on her right arm and shoulder on the concrete
floor at her workplace. In some of the subsequent medical reports the
seriousness of the accident tedds to be minimized to some degree by describing
the accident as "the worker fell off a stool at work" or words to that effect.
It bears remembering that the stool was 5 feet high and if one stops to
actually visualize that, it will be appreciated that a fall from a sitting
position on such a stool constitutes a substantial accident.
The fall occurred just as the plant was going on its lunch break. The
worker went to lunch and returned to work. She did not feel initially that
she had suffered any serious injury. After about two hours of work, pain
began to develop in her right shoulder, arm and neck and she found that she
was losing the strength in her hand. When that condition developed she was
sent that day by the employer for examination by L. Wong. M.D.. C.C.F.P.. a
member of the Evans Medical Industrial Clinic.
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DECISION NO. 50

The worker returned to work on August 22, 1983, at the suggestion of
Dr. Wong to try light work. She lasted, however, less than one day and had to
discontinue work because of the increased pain she experienced with repetitive
movements of her right hand and arm. On the same day, she returned to Dr. Wong
and in Dr. Wong s report to the WCB of that visit, thc Doctor asked the WCB to
arrange admission to its Hospital and Rehabilitation Centre. She was admitted
to the Centre on October 21, 1983, and discharged on November 4, 1983.
The view of the Hospital and Rehabilitation Centre was that she had a
mild shoulder disability which would not, however, prevent her from doing her
regular work. The worker therefore returned to work on November 7, 1983.
Again, she lasted only a few hours, before she had to stop because of the
pain.
On November 8, 1983, Dr. Wong submitted another report to the WCB
concerning this worker. In this report, Dr. Wong mentions the possibility of
the worker being seen at the pain clinic at the Toronto Western Hospital.
Dr. Wong also wrote a letter on November 10, 1983 to Ms. I. Rego, the
Workers' Rehabilitation Counsellor at the Vocational Rehabilitation Division
of the WCB. In this letter she repeated the worker's account of the
experience she had with pain on returning to work on November 7, 1983, and
indicated that the worker had found the repetitive right arm and hand movement
exacerbated her pain. Dr. Wong suggested that the rehab counsellor might
assess the worker's work situation from the point of view of finding a job not
involving repetitive right arm or hand movements. Dr. Wong concluded her
report by indicating that she had, in the meantime, declared the worker unfit
for work and had also been in touch with the WCB regarding a possible referral
to a pain clinic.
As a result of Dr. Wong's letter, the compensation to the worker was
continued pending her examination at the Toronto Western Hospital. She was
seen by several doctors at the Toronto Western Hospital in February and March
of 1984. Both Dr. R.G. Vanderlinden, M.D., F.R.C.S.(C), a neurosurgeon of the
staff of the Toronto Western Hospital Division of Neurosurgery and
Dr. W.J. Reynolds, M.D., a specialist in internal medicine, on the staff of
Toronto Western Hospital Rheumatic Disease Unit, wrote reports which we have
considered.
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The worker returned to work the next day (May 12) and continued until
June 9, 1983, to perform her job. She was able to do this with her right arm
in a sling and her elbow supported with a pad on the table of the machine on
which she was working. The pain in her shoulder and arm kept increasing,
however, and when she visited Dr. Wong on June lOth, 1983, she was advised to
stop work for the time being. The doctor thought at that time that she would
be off work for "several days from June 9, 1983". The treatment that she had
been receiving during this period and continued to receive after she left work
was physiotherapy, Tylenol No. 3 and Indocid.

The worker was admitted to the PSEM on September 19, 1984, and was
discharged on October 3, 1984.
After the assessments were complete, the PSEM discharge conference
concluded that the worker had a mild bicipital tendonitis of the right
shoulder and a minor hysterical reaction. It indicated that the patient's
"minor hysterical features" were unrelated to the accident of May, 1983. It
recommended no further treatment. It recommended that she be discharged to
return to regular work and it concluded that there would be no permanent
disability.
The worker was discharged to return to regular work and her compensation
entitlement was discontinued as of October 15, 1984.
The worker appealed the decision and thus set in motion the process which
has led to the Appeals Tribunal considering this appeal.
This Panel must decide whether the worker continued to be temporarily
totally or partially disabled after her benefits were cut off on October 15,
1984. If she was disabled, this Panel must then decide whether her disability
resulted from the injury caused by the work accident of May 11, 1983.
A major component of the alleged disability is chronic pain exacerbated
by repetitive right hand and arm movement.
An analysis of the medical reports on file from both the WCB doctors and
the doctors at the Toronto Western Hospital indicates that the worker has,
since the date of the accident, complained of pain in her right shoulder.
Initially. the doctors' diagnoses focused on possible organic causes of
disability.
Dr. Wong described the worker's injury when she was first examined on
May 11, 1983, as "rotator cuff injury right shoulder ..." (Report to the WCB
dated November 8, 1983.)
Six weeks after her initial examination of the worker, Dr. Wong diagnosed
the worker's condition as:
"?fibrosis? hand shoulder syndrome?
the WCB dated June 17. 1983.)

tendonitis?"

(Report to

The diagnosis in this report seems to indicate that six weeks into the
case, having seen the worker on six occasions and having found that she was
not responding to treatment, Dr. Wong was puzzled as to what was causing the
continuing pain. but was continuing to explore organic causes of the pain.
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After the WCB received a report from Dr. Vanderlinden in April, 1984, the
worker was examined by the WCB's Medical Branch. The Medical Branch
recommended that the worker attend the Board's Psychological Social Evaluation
Module ("PSEM") for assessment.

Subsequent reports from WCB doctors and others concerning possible
organic causes for the worker's pain did not really advance the matter any
further.
Later medical reports explored the possibility of non-organic causes of
the worker's pain.
During the period of her admission to the WCB Hospital and Rehabilitation
Centre between October 21, and November 4, 1983, the worker was assessed by
several doctors, including psychiatrist Dr. M. Tyndel. Dr. Tyndel concluded
that the worker did not, "from a psychiatric point of view", suffer a major
degree of disability. However, he concluded that the worker had developed a
"conversion reaction triggered off by her injury of last May". He noted that
the worker's husband had an arthritic condition in his right shoulder which
may have had a psychological influence on her since the husband's condition
affected the same area as her injury and sustained pain.
The discharge report from the Rehabilititation Centre dated
November 4, 1983. diagnosed the worker's condition as "traumatic tendinitis
involving the right shoulder with over protection".
Dr. Vanderlinden's report following the examination of the worker at the
Toronto Western Hospital in November, 1983, after her unsuccessful return to
work. concluded that there was no evidence of any neurological abnormality in
the worker and there were signs of psychogenic magnification of pain. He
indicated that he suspected the worker had some tendonitis or degenerative
changes about the shoulder, but that she was, at the date of the report,
probably experiencing a post-traumatic conversion reaction as identified by
Dr. Milo Tyndel.
From September 10, 1984, until October 4, 1984, the worker was assessed
at the PSEM. She was given a physical examination upon admission, and
assessed by an orthopaedic surgeon, a psychologist. a psychiatrist, a remedial
gym therapist. an occupational therapist and a social worker. The orthopaedic
surgeon concluded that the worker "has a mild degree of bicipital tendinitis
in her shoulder" and he indicated that he thought the worker's symptoms are
"magnified to a considerable degree by functional overlay". The psychologist
also noted psychogenic magnification of pain behaviour. The psychiatrist
found no anxiety symptoms and gave it as his view that "certainly the
description of the physical symptoms does not suggest a psychophysiological
component. On the other hand, he said that the "description of the symptoms
and the findings on physical examination point to a certain degree of
psychogenic magnification". The psychiatrist also felt that the "reported
weakness on the right side and occasional dropping of objects" suggested a
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Several weeks later, the worker was, at the request of Dr. Wong, examined
by an orthopaedic surgeon, Dr. G.A. McDonald, M.D., F.R.C.S.(C). He diagnosed
the worker's problem as "traumatic tendinitis of the right shoulder". He
indicated that he observed no evidence of a rotator cuff tear.

When the worker was discharged from the PSEM on October 4, 1984, the
discharge diagnosis was:
1.

mild bicipital tendonitis of the right shoulder: and

2.

minor hysterical reaction which was felt to be unrelated to the accident
of May, 1983.

A later medical report from Dr. W.J. Reynolds, the specialist in internal
medicine at the Toronto Western Hospital, Rheumatic Disease Unit who examined
the worker on two occasions in February and March, 1984, and saw her again in
December expressed the opinion that the worker "is experiencing a
post-traumatic neurosis, i.e., a secondary fibrositis, resulting from her
accident".
A subsequent report was requested by the Appeals Adjudicator from WCB
doctor, Dr. Macfarlane. Dr. Macfarlane reviewed the medical reports and agreed
that the basis of the disability wss likely non-organic. Dr. Macfarlane
indicated that he very much doubted that the worker was disabled to any degree on
an organic basis. The Appeals Adjudicator relied on Dr. Macfarlane's report in
finding that the worker did not continue to be disabled after October 15, 1984.
Having examined all the medical reports, it is clear that the doctors who
have examined this worker have concluded that although there may be some
organic cause of the worker's pain, an important cause of the pain may be
psychogenic.
It should be noted that the diagnostic terms used in the reports
concerning this worker - terms such a 'conversion reaction', 'hysteria
reaction' 'psychogenic pain' and 'post-traumatic neurosis' - do not indicate
that the worker is dishonest when she says she is experiencing pain in her
right arm and shoulder. Terms such as 'conversion' disorder or 'psychogenic
pain' disorder imply that the worker's symptoms cannot be explained by a known
physical disorder or pathophysiological mechanism.
In the case of
psychogenic pain disorder, even if there is some related organic pathology.
"the complaint of pain is grossly in excess of what would be expected from the
physical findings". Although the symptoms of individuals suffering conversion
or pain magnification disorders are caused primarily by psychological rather
than organic factors, the symptoms are not 'falsified' - they are not
consciously simulated or exaggerated by the individual. For these individuals,
the pain or the loss of physical function is 'real'. Malingering is
distinguished from conversion and pain magnification disorders because it
involves the conscious exaggeration or simulation of symptoms.
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"relatively minor hysterical phenomenon". He concluded that the "limited loss
of motor and sensory functions suggests a conversion disorder which is not
very severe". The psychiatrist indicated that it was his opinion that the
conversion disorder was not caused by the worker's injury in May. 1983.

The major issues in this case, therefore, are:
1.

To what extent does the pain the worker experiences in fact affect her
capacity to work? and,

2.

Is the pain the result of her fall at work?

THE PANEL'S REASONING
In determining these questions, we have considered all the evidence
including that of the worker herself.
As was noted in Appeals Tribunal Decision No. 2, a worker's evidence with
respect to his or her own condition is important evidence. It cannot,
however, be conclusive. Workers who are entirely credible and not wilfully
exaggerating or simulating their disability may nonetheless be underestimating
their ability to work, or, in pain situations, defining their point of pain
intolerance at an unreasonably low level. Thus, in this case, the worker's
description of her condition is a significant part of the evidence but a part
that must be considered along with all the other evidence.
The worker's situation as she describes it is that she is suffering from
constant pain in her right shoulder, arm and hand which repetitive use of her
right hand and arm causes to increase to a point where it becomes impossible
to continue. She also reports that swelling of her arm and neck results from
repetitive use of her right hand and arm. She also complains of weakness in
her right hand and arm and describes sudden losses of strength which leaves
her prone to dropping objects carried in her right hand, such as a coffee cup.
She has attempted to return to work with the accident employer on two
occasions.
She returned in August, 1983, but worked less than a day. She
discontinued work because of increased pain. In November, 1983, after being
discharged from the Rehabilitation Centre, she again returned to work.
The worker's experience with the development of pain during the five
hours that she spent attempting to work on that day is particularly
significant. It was, according to her, severe. Her own description of the
experience as it appears in her letter of November 22nd, 1983, to the Worker's
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It must be noted, however, that the mere presence of pain does not mean a
worker is disabled under the Act. The Act does not provide compensation for
pain and suffering. In order for pain to constitute a compensable disability
under the Act, it must affect the worker's capacity to perform work. If, for
example, when performing certain muscular movements a worker experiences pain
at a level of intensity which prevents her from continuing to perform those
movements, then under the Act she would be found to be disabled. The Act
would provide compensation for such disability if the pain resulted from an
injury caused by a work accident.

"...I began work at 7:30 a.m. ... until 1:30 p.m. of the
same day. Half an hour after I began working, the pain
began to increase severely. By 11:00 a.m., I was working
with excruciating pain and worked so until the pain in my
shoulder and the swelling in my neck forced me to stop. I
then went immediately to Dr. Wong's office. She found me
to be in a great deal of pain and dismayed at the severe
swelling in my neck. She asked me why I had returned to
work and I replied that "the team" in HRC had said that I
was recovered enough to return to "unrestricted" employment
and because of my eagerness to return to work. She then
prescribed more pain killers and told me not to return to
work for a period of between one to two weeks. On the 16th
day of November, 1983, I returned to Dr. Wong's office for
a pre-arranged visit. She now indicates that I will be off
work for a period of between two to four weeks.
Although the work I returned to was not one of a strenuous
kind, I could not, with duration, work. In fact, I cannot
do any housework, much cooking, sew or even write."
The worker indicated to the Hearing Panel that her condition has not
changed. She does some housework but is assisted by her daughter-in-law in
this regard. She is able to do some laundry and cooking, although she
indicated she cannot do heavy ironing or washing of pots. Neither can she
sew. The worker indicated that she could do work which did not involve
continued use of her right arm.
Where a disability is caused by chronic disabling pain of a
post-traumatic psychogenic nature, the medical literature identifies a number
of environmental stimuli or personal characteristics that may be contributing
to or be the reason for the pain syndrome. It could be argued that these, not
the accident, are the cause of the disability: that the accident was simply
the occasion for the symptoms to emerge. However, the Pane1 finds the
question of cause in this case to be fairly straightforward. It is satisfied
that if the worker is not consciously exaggerating her symptoms, then her
condition must be seen to have been caused by the accident on May 11, 1983.
The complaints have been continuous and consistent and the medical treatment
continuous, and the role of other factors are purely speculative.
The absence of any discernible organic cause for a chronic pain condition
is obviously of major concern in assessing the nature and quality of the
disability arising from the pain. It is impossible to measure objectively the
level of pain and it is a well-accepted medical fact that the effect of any
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Compensation Board is particularly instructive. This letter was written in
response to a letter from the Board advising her of the discontinuation of her
compensation by reason of her failure to continue to do the light work
assigned to her by her employer as of November 7th. The letter reads in part
as follows:

another
some
that
How
is a
less an

In assessing the effect of pain in an individual case, the WCB and this
Tribunal will have the benefit of the impressions of doctors and others who
have watched the worker function and react in various settings but both those
observers and ultimately the WCB decision-makers and this Tribunal are all
significantly dependent on a worker's subjective description of his or her
pain experience. Given the potential for abuse by malingerers and dishonest
claimants, it is a worrisome position in which to be placed.
The medical literature does, however, indicate that some people do
experience real pain at disabling levels resulting from organic causes that
cannot be found or from psychogenic magnification or other psychological or
psychiatric phenomena the nature and particulars of which do not appear to be
very well understood, or from some combination of the two. And it is
important that the approach of the Board and of this Tribunal to cases that
fall potentially into such a category should not be too greatly influenced by
a concern about the potentia1 for abuse. It must be appreciated that such
cases have not only a high potential for claimants abusing the system, but
also a high potential for the system inflicting grave injustices on claimants.
Honest workers who actually suffer pain at disabling levels for which no
organic causes can be discovered, and who are ultimately denied compensation
because their description of the pain experience is not believed, suffer not
only their disabling pain, but also the denial of compensation and the
negative impact on the quality of life for themselves and their families which
that denial will normally entail. They also suffer the indignity of, in
effect, being disbelieved. Adjudication mistakes in these cases have greater
potential than most for engendering high levels of anger, frustration and
alienation.
In the present case, it is, in this Panel's view, apparent from the
medical records that the basic difference between the viewpoint of the Toronto
Western Hospital doctors and that of the WCB doctors is that the WCB doctors
consider that the worker is consciously exaggerating the amount of pain which
she is experiencing.
That this is the crux of the matter may be seen particularly from the
following circumstance. Early in November, 1983, the worker was discharged
from the Downsview Rehabilitation Centre after a lengthy assessment, and the
Centre's conclusion at that time is basically the same conclusion that it came
to after the PSEM assessment a year later. The discharge diagnosis at that
point of time was "traumatic tendonitis involving right shoulder with over
protection". The discharge assessment read in part as follows: "...a mild
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particular level of pain may vary dramatically from one individual to
and from one individual circumstance to another. Some individuals in
circumstances will function effectively while enduring levels of pain
would totally incapacitate other individuals in other circumstances.
people experlence pain and how they react to the pain they experience
personal matter for which there are really no objective criteria much
objective method of assessment.

The worker, as described previously, returned to her employment pursuant
to those instructions on November 7th, 1983. The worker's experience with the
development of pain during the 5 hours that she spent attempting to work on
that day was, according to her, as we have seen, severe.
What is most significant about that experience in this context is that it
simply did not figure at all in the subsequent WCB's PSEM assessment. In the
history of the worker's case set out in the PSEM admission report, the
reference to the November 7, 1983, return to work reads as follows:
"The worker informs me that she did go back to work, but
she was not able to work for more than 2 or 3 hours. She
has not worked since."
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right shoulder disability which would preclude her from carrying out above
shoulder level movement." Since her regular job had been determined not to
require above the shoulder level movements, the Centre recommended that she be
returned to her regular job and that the compensation be discontinued.

Had the WCB doctors accepted the worker's description of her pain
experience in the November return to work as a non-exaggerated account of a
real experience. their final diagnosis would have had to take that experience
into account. The worker's condition did not materially change from the time
the WCB sent her back to work in November, 1983, from when it sent her back to
work finally in October, 1984. If the truth was that she could not in
November, 1983, work with a repetitive right hand and arm movement for more
than an hour or two without creating excruciating, disabling pain, then there
was no evidence to suggest that that would not also be her experience when she
was returned to work in October, 1984.
The diagnosis in October, 1984, is understandable only on the basis that
the worker's description of her experience on November 7th, 1983, was rejected
as consciously exaggerated or that it was overlooked or misunderstood. Had
that description been accepted as reliable, then in this Panel's opinion the
assessment of the worker's condition would have had to take the reality of
pain at a disabling level caused by repetitive movement of the right hand and
arm into account even in the absence of discernible organic cause. It would
not have made sense to declare her fit for regular work without addressing and
resolving that experience.
From a treatment point of view, the literature suggests that a return to
work is often the right medicine for a person suffering chronic pain, but in
this context it is apparent that the Appeals Adjudicator's conclusion that the
worker "did not continue to be disabled beyond October 15, 1984" did not
reflect a treatment strategy, nor were the WCB's doctor's conclusions
concerned with treatment.
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Nowhere in the reports of the WCB doctors is there any mention of pain
experienced at a disabling level caused by repetitive right hand and arm
movement as a symptom to be taken into account in the final diagnosis.

The evidence that speaks to the reliability of the worker's report of her
symptoms is as follows. In the first place, it is apparent that the reports
of Dr. Wong, who, it should be noted, is not the worker's family physician but
a doctor to whom the employer sent the worker in the first instance, do not
indicate any reservation as to the reliability of the worker's description of
her symptoms.
The WCB psychologist who evaluated the worker in October, 1983, found her
to be friendly, courteous and well oriented, and indicated expressly in his
report that there was "no evidence of ... malingering".
On the occasion of her first attempt to return to work in August of 1983,
when she had the same experience as was repeated in November 1983, the WCB
file contains a handwritten notation by a person unknown, acknowledging that
the worker "did try" to return to work.
Similarly, following the November 7, 1983, experience, there is Memorandum
No. 12 in which an unidentified member of the WCB staff concluded that "true
working capacity does not appear to have been established. Further lost time
appears in order".
Dr. Vanderlinden himself, in his April report, after mentioning that there
were signs of psychogenic magnification of pain and that he suspected that she
does have tendonitis or degenerative changes about the shoulder as shown by the
bone scan but was probably now experiencing a post traumatic conversion
reaction as previously identified by the WCB psychiatrist concluded: "in the
meantime, this reaction is at a subconscious level and, therefore she is
disabled" (emphasis added).
On August 30th, 1984, the worker was assessed in her home by a WCB social
worker. The social worker found her "extremely pleasant and co-operative".
She demonstrated she said, "a good sense of humour, warm, friendly, and open".
The WCB psychologist who examined her on September 12, 1984, as part of
the PSEM assessment described his impression in the following terms: "She is
slightly preoccupied with her symptoms and over-protective. Covered her
shoulder with her sweater when she saw that the windows in my office were
open. She was co-operative, honest and frank. She made excellent contact
with the interviewer and appeared to be a reliable informant. This lady is
frustrated with her inability to return back to her job" (emphasis added).
The psychologist concluded that the worker gave indications of psychogenic
magnification of pain behaviour. but he was not able to find clear
manifestation of a conversion hysteria.
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Accordingly, if the Panel were to conclude that the worker's account of
the November return-to-work experience was not exaggerated then it would also
have to accept that the WCB's medical account of the worker's disability was
deficient in failing to take account of the symptoms of disabling pain caused
by repetitive right hand and arm movement.

Dr. Reynolds, in his report on January 7, 1985, concluded with this flat
statement: "There is no question that this patient is disabled because of her
pain" (emphasis added).
The evidence which throws doubts on the sincerity of the worker's
description of her symptoms is as follows.
In the first place, of course, all of the medical evidence supports the
view that the reported pain experience is grossly exaggerated beyond what
could be expected, given the evidence of organic cause.
The Centre's first report on the worker, the admission report dated
October 24, 1983, includes the following:
"This 53 year old machine operator, appears to be over
protecting her right upper extremity, and there are
inappropriate physical responses. She seems to have a low
threshold to pain. Due to these factors, it is difficult
to be precise in the examination concerning her right
shoulder movements. However, on distraction, she appears
to have greater range of movement."
The admitting doctor referred the worker to psychiatric evaluation on
October 24, 1983, and in the memorandum to the psychiatrist, the doctor
indicated that "this lady tends to over protect her right upper extremity, and
was very difficult to examine. On distraction, there appears to be greater
range of movement of her right shoulder."
In the Centre's Discharge Report dated November 4, 1983, it is observed.
that during her program at the Centre (this was the first assessment at the
Centre) she did not show any significant improvement and was "quite over
protective of her right shoulder". The Occupational Therapy Department
reported that at a light level of activity she did not appear to have any
difficulty with repetitive hand and forearm movement at the waist level. The
assessment team, therefore, concluded that since her work required no above
shoulder level work, she should be able to cope with her regular work.
The Discharge Report does not give any details as to the repetitive hand
and forearm movement that she engaged in during the occupational therapy
program. If it was constant, quick repetitive work of the nature that she
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The physiotherapist who reported on December 6, 1984, from the Toronto
Western Hospital obviously did not have the impression that the worker was
exaggerating her symptoms. In her report on December 6th, 1984, the therapist
indicates that because there had been no improvement after 3 weeks of
attending pool therapy. and due to the "nature and severity of her neck and
shoulder pain" she suspected a possible "sympathetic involvement" - "i.e.,
she has skin changes and swelling in her arm." As a result of those
observations, the therapist recommended different treatment involving
connective tissue massage, etc. In the Panel's view, this is not a report
that is consistent with any perception of malingering or exaggeration.

During the September 10, 1984, examination for admission to the PSEM the
examining doctor reported that she "was very cautious and guarded during
various manoeuvres". The doctor observed, "it seems unlikely that this
patient is as disabled as she makes out to be". (Emphasis added.) He also
reports that while "she does not feel that she is able to work ... she did
indicate she has to do all the laundry and cooking for the 3 men in her life".
The report from the gym, which was part of the PSEM assessment program,
indicated that the person responsible for that program believed that "this
lady has recovered well enough to return to the work force, although she does
not think so."
The occupational therapy report indicated that the worker had a full
range of right shoulder movement, but "on activity movement was extremely
guarded." The therapist was of the view that the worker was "focussing on
symptoms too much and magnifying her symptomatology to a certain degree." In
the therapist's opinion, "she should have been capable of more sustained
physical activity, especially in terms of weight handling and return to work
would be the best form of treatment."
Finally, she had a psychiatric evaluation by a WCB psychiatrist on
September llth, 1984. That psychiatrist focussed to a considerable extent on
what he called the "inconsistencies in her reporting".
He mentioned that the worker told him, as an example of the problem of the
weakness in her right hand, that she could not carry her purse in her right
hand as she would drop it. He then noticed, however, that during the interview
she had 2 or 3 occasions to go to her purse and that she invariably picked it
up with her right hand and put it down on her right side.
The Panel observes in this connection that the worker does not complain
that she cannot use her right hand or arm. She says they pain her constantly
but that if she uses them repetitiously over a period of time, a severe pain
develops and that if she carries things in her right hand, they are
susceptible to being dropped unexpectedly. It is not inconsistent with the
description of her symptoms as found in other reports or in her evidence
before this Panel that she would use her right hand to go into her purse, or
would pick it up with her right hand for the purpose of looking into it and
put it down again on her right side. She is right-handed.
The psychiatrist referred to other matters he identified as inconsistencies.
The worker told him, for example, that while her experience in getting to sleep
was variable, she did have considerable difficulty in getting to sleep even with
the medication she was taking. He contrasted that with her statement to the
admitting doctor a few days earlier to the effect that with the drugs she was
taking, she now had no difficulty sleeping. The Panel notes that two weeks
earlier she is reported to have told the social worker that she had a lot of
difficulty sleeping.
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engaged in when she returned to he employment on November 7, 1983, then this
might be evidence conflicting with the worker's report of her experience a few
days later.

Having reviewed all of the evidence pertaining to the question as to
whether the worker consciously exaggerates her pain experience or its effect,
including the worker's own testimony at the hearing, the Panel is satisfied
that the worker's account of her symptoms and particularly the description of
her experience of attempting to return to work on November 7, 1983, is
reliable and not consciously exaggerated.
Since the opinion of the WCB's Hospital and Rehabilitation Centre
concerning her condition and her ability to return to work fails to take
account of the serious aggravation of pain caused by repetitive movement of
the right hand and arm, which the worker experienced in returning to work in
November, 1983, the Panel must prefer the opinion of the doctors at the
Toronto Western Hospital, notably Dr. Reynolds and Dr. Vanderlinden.
THE DECISION
1.

The appeal is allowed.

2.

The Panel finds that from October 15, 1984, to February 4, 1986 - the date
of the Appeals Hearing - the worker was temporarily partially disabled.
That partial disablement was caused by the May llth accident. The
disability consists of an inability to engage in repetitive right arm or
hand motion, even of the lightest nature, without generating pain at an
unacceptable and debilitating level; a weakness in the hand and arm which
limits the worker's ability to carry with confidence objects such as a cup
of coffee, and an inability to perform any above-the-shoulder work with
the right arm.

3.

The file is referred back to the Workers' Compensation Board for
determination of the amount of compensation owing to the worker as a
result of these conclusions. The worker's representative presented to the
Panel evidence of the worker's activity in searching for a job over the
past year or so, but that is evidence that can be provided to the Board
for purposes of its determination of the amount of compensation.

4.

The question of the ongoing compensation entitlement after
February 4, 1986, is, of course, a matter to be determined by the Board.
The Panel would hope that the worker could be offered counselling services
which would assist her in learning to overcome the pain.
DATED at Toronto this 15th day of April, 1986.
SIGNED: S.R. Ellis, B. Cook, K. Preston.
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The psychiatrist concluded that the worker was "an extremely pleasant,
communicative individual, who was somewhat inconsistent in describing her
symptoms and tended to overemphasize their severity". (Emphasis sdded.)
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22-May-1987

R. Ellis (Chairman), B. Apsey, D. Jago, B. Cook and L. Heard

Supplements, older worker
Supplements, temporary
Retroactivity
Secondary gain factor
Standard of review (statutory interpretation)
Pensions (AMA Guides)
Pensions (assessment)
Pensions (Rating Schedule)
Malingering
Maximal medical rehabilitation
Mental condition
Downside risk
Procedure (pensions) (assessment)
Impairment of earning capacity
Causation (thin skull doctrine)
Intervening causes
Chronic pain
Apportionment
Rehabilitation (cooperation)
Board Directives and Guidelines (pensions)

The Panel agrees with the Board's interpretation of s. 45 and while it identifies possible problems with the Board's
Rating Schedule, it finds that on the evidence in this case the Rating Schedule meets the requirements of the Act.
The Panel finds disabling Chronic Pain conditions which develop from industrial injuries to be generally compensable
in principle, subject to genuineness and adequate motivation.
The Panel recognizes that the Board does not presently compensate for chronic pain and that a change in that policy will
involve the development of a new Board chronic pain assessment strategy and assessment expertise.
The Panel proposes an interim Tribunal chronic pain assessment strategy for pension appeals received in the meantime,
subject to subsequent reconsideration once the board's chronic pain assessment policies are in place.
The Panel identifies the need for an early treatment and return to work strategy for incipient chronic pain cases (similar
to what the Board is currently developing) which will require improved union and employer cooperation in
accommodating disabled workers in the work-place.
In the particular case, the Panel concludes that the worker is suffering from a back and leg disability. The disability is
caused by a permanent lower back organic lesion complicated by chronic pain magnification associated with a
Psychogenic Pain Disorder.
Contrary to the Board's assessment which was based on the organic element only, the Panel finds that both elements of
the disability result from the industrial accident and are compensable.
The Panel rates the worker's pension level by estimating the best-fit of his total disability with the bench-mark
disabilities in the Board's rating schedule.
After considering evidence of symptom exaggeration and adjusting for minor undermotivation, the Panel rates the
pension level at 25%. The Board's rating was 15%.
The Panel reserves on the difficult question of retroactive payments and on that issue invites further submissions
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Decision No. 915
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References:
Other Case Reference
NOTE: The WCB Board of Directors reviewed this decision pursuant to s. 86n of the Workers' Compensation Act. See
15 W.C.A.T.R. 245
Reporter Citation
7 W.C.A.T.R. 1
Act Citation
WCA 45(1), 3(1), 40(2), 40(3), 45(3), 45(6), 45(7), 45(12), 52(1), 52(4), 52(6), 75(1), 65(2), 75(3), 76, 80, 86g, 86l,
86m, 86n

NOTE: This document contains the Outline and the Point Form Synopsis, followed by
the Full Reasons of Decision No. 915. Both the Outline and the Point Form
Synopsis were also prepared by the Hearing Panel.
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As previously arranged with the parties, the SIEF issue of possible transfer of responsibility for costs from the employer
to the Accident Fund generally is be the subject of reconvened hearings.

WORKERS' COMPENSATION APPEALS TRIBUNAL

DECISION NO. 915 – OUTLINE

This is the fist Appeals Tribunal decision dealing with the assessment of
a worker's permanent disability pension. The worker appealed a Board decision
assessing his permanent disability pension at 15%. In deciding the appeal the
Hearing Panel had to determine a number of difficult, precedent-setting
issues.
The Panel interpreted section 45 - the section of the Workers'
Compensation Act which deals with the assessment of permanent disability
pensions - to decide whether the Board's assessment process complied with the
Act. Since this case involved a worker with pain which was greater than could
be explained by any detected organic problem, the Panel had to consider the
compensability of chronic pain that is apparently being produced or maintained
by psychological processes. The Panel also had to determine the nature of the
Tribunal's role and the principles which would apply in considering permanent
pension appeals. Finally, the Panel assessed the appropriate pension for this
worker.

INTERPRETATION OF SECTION 45: ASSESSMENT OF PENSIONS FOR PERMANENT DISABILITY
Before interpreting the assessment provisions in the Act, the Panel
considered and rejected the argument that a Board interpretation of the Act
would have to be `patently unreasonable' before the Tribunal would have the
power to change it. The Panel decided that its powers of review required it to
ensure that the Board's interpretation of the Act was correct. The Panel
noted, however, the where the meaning of the Act is unclear, the Tribunal would
not reject a long-standing Board interpretation without substantial reasons for
doing so (pp. 9-14).

1)
The wording of the section: Section 45(1) of the Act provides that a
worker
will be paid compensation proportionate to the worker's "impairment of earning
capacity" where permanent disability "results from" a compensable injury. The
worker's impairment of earning capacity is to be "estimated from the nature and
degree of the injury".
Section 45 also provides that the Board may compile a rating schedule of
percentages of impairment of earning capacity for specified injuries that may
be used as a guide in determining the compensation payable in permanent
disability cases (section 45(3)).
Under subsection 45(5) and 45(7) the Board may supplement permanent
partial disability pensions with additional payments for certain periods if
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PENSION ASSESSMENT APPEALS LEADING CASE STRATEGY
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2)
The Board's interpretation of section 45: The Board interprets section
45(1) to mean that the worker's "impairment of earning capacity" is to be
estimated having regard only for the nature and degree of the injury.
According to this interpretation, the Board must ignore individual
circumstances which may affect the actual impact of the injury on a particular
worker's earning capacity. The Board understands the Act's intent to be that
every worker who suffers an identical permanent disability will receive an
identical permanent pension, even though the actual impact the same injury had
on earning capacity may differ from worker to worker. This means, for
instance, that unskilled construction workers receive the same percentage of
their pre-accident earnings for permanent back injuries as skilled office
workers receive for permanent back injuries. Special individual circumstances
are left to be dealt with by supplements which the Board may provide under
section 45(5) or section 45(7) (pp. 14-15).
This interpretation contemplates a one-step process for determining a
worker's disability pension. Their permanent disability pension is effectively
determined by the Board medical examiner deciding how the worker's actual
injury relates to certain bench-mark injuries in the Board's Rating Schedule
(p.27).

3)
Board Assessment Practices and Theories (pp. 15-23): To categorize an
injury, the Board uses a Rating Schedule which lists percentages for specified
injuries. The percentages are intended to show the approximate impairment of
earning capacity which such injuries will typically cause an average unskilled
worker. Although the percentages have no scientifically demonstrable
relationship to actual impairments of earning capacities, the percentages
reflect serious efforts by Board medical practitioners, intimately familiar
with the nature of various disabilities and their effect on patients, to
conceptualise the relative seriousness of various disabilities. The
percentages are, for most parts decades old. The comparison of the Board's
Schedule with schedules used in other Canadian jurisdictions and in the
American Medical Association's Guides to the Evaluation of Permanent
Impairments (the AMA Guides) indicates the percentages in the Board's Schedule
fit reasonably well with percentages adopted for similar purposes by other
jurisdictions.
The Rating Schedule provides the Board examiners with standard impairment
percentages for `bench-mark' injuries. The examiners relate the injury they
are assessing to the most relevant bench-mark injuries in the Rating Schedule
by comparing the injury's impact on activities of daily living with the impact
of the bench-mark injuries. For example, if the injury is, on that basis,
judged to be two-thirds as serious as the bench-mark injury, it is rated at
two-thirds of the bench-mark rating. This process is referred to by the Board
as `clinical rating'. The medical examiners take no account of any
occupational considerations in clinically rating a worker.
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the impairment of the worker's earning capacity is significantly greater than
is usual for the nature and degree of the injury.
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4)
The workers' interpretation of Section 45: Most workers' representatives
argued that section 45(1) contemplates a two-step process. They emphasized
that because the section requires the estimation of the impairment of the
individual worker's earning capacity the individual's actual circumstances
cannot be ignored.
In their view, the first step should be by the determination by the Board
medical examiners of a usual impairment reflecting the nature and degree of the
injury. A rating schedule would be used to do this. In the second step, the
circumstances of the particular worker should be considered to decide whether
the permanent pension based only on the usual impairment for the injury is
equitable in this worker's case. If it is not equitable, a permanent equitable
adjustment should be awarded (pp.25-27).
The Board's response to this argument is that the Act intends unusual
circumstances to be dealt with only by payment of supplements under sections
45(5) and 45(7) - not be permanent adjustments to the 45(1) pensions.

5)

The Panel's Conclusions: The Panel concluded that:

a)

The Board's `clinical rating' procedure estimates the impairment of
earning capacity even though the Board medical examiners do not consider
the impact of the particular injury on the worker's actual earning
capacity. The examiners' method of using the impact the injury has on
activities of daily living to relate a worker's injury to a bench-mark
injury is a practical and legitimate way to relate to a particular injury
to the bench-mark injuries in the Rating Schedule. The ratings for the
Rating Schedule bench-mark injuries are estimates of the usual impairment
of earning capacity caused by such injuries. Thus, rating established by
relating a particular injury to a bench-mark injuries in the Rating
Schedule effectively estimate usual impairments of earning capacity
(p.21).

b)

The Board's interpretation of section 45(1) is correct. The impairment
of earning capacity used to calculate the amount of any permanent
disability pension is to be estimated from the nature and degree of the
injury only. The Board is not entitled to consider individual
circumstances which may affect the actual impact of the injury on a
particular worker's earning capacity when it calculates the amount of the
worker's permanent disability pension under section 45(1). unusual
individual circumstances are to be dealt with exclusively through
Supplemental payments under sections 45(5) and 45(7).
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The clinical rating percentage determined by the medical examiners in that
manner is, as a matter of practice the percentage which is used to calculate
the amount the worker will be paid as a permanent disability pension.

4

i)

the wording of section 45(3) (that the Board can
compile "a rating schedule of percentages of
impairment of earning capacity"...) anticipates the
determination by schedule of the impairment of
earning capacity. Thus it contemplates that a
worker's impairment of earning capacity can be based
on average or usual impairments arising out of
injuries of the type the worker has (p.30).

ii)

Prior to 1975, the Act had a provision similar to
section 45(1) and it also had a provision which
permitted the Board to adjust the permanent
disability pension if it was equitable to do so.
The Board was therefore able to make permanent
adjustments to permanent pension awards in
individual cases where the rough average justice
under section 45(1) created a particular individual
injustice. The equitable adjustment provision was
eliminated in 1975. At that time, the first section
45(5) appeared. Section 45(5) provides only for
temporary supplements. The temporary supplement may
be paid to a worker who has an unusual degree of
earning capacity. However, unless the worker is an
older worker, if he or she cannot be rehabilitated
to the point of returning to some employment the
supplements cease once rehabilitation possibilities
are exhausted (pp.31-36).

iii) Judicial authorities on interpretation of statutes
suggest that old sections of an Act have the same
meaning they had when they were first introduced
unless their wording changes. This supports
continuing to interpret section 45(1) as it would
have been interpreted when it was matched with a
provision for permanent equitable adjustments (pp.
35-36).
iv)

Section 45(7) of the Act allows the Board to
supplement older workers' pensions where the
impairment of earnings capacity of the older worker
is significantly greater than is usual for the
nature and degree of the injury. If section 45(1)
were to be interpreted in the way the workers'
representatives suggest, there would be no call for
section 45(7). The Legislature's limiting of the
remedy to older workers must mean it did not intend
it to be available to non-older workers. Thus, no
permanent adjustment to the section 45(1) usual
pension is intended for non-older workers who cannot
return to work and who prove unable to benefits from
rehabilitation programs (pp. 34-36).
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In arriving at this conclusion, the Panel noted that:

c).

The Panel indicated that for the purposes of this case, the
reasonableness and bona fides of the Schedule's design had been generally
established and the Schedule satisfied the requirements of the Act. The
Panel did, however, note the workers' argument that recent labour market
changes mean that the percentages relating to back disabilities no longer
fairly reflect the typical impairment of earning capacity caused to an
average unskilled worker by a back disability. The Panel also noted the
workers' argument that percentages determined by one-time, static
clinical examinations do not take account of how the back performs in
repetitive acts nor do they take account of daily variations in
functional limitations. They therefore cannot truly reflect the actual
impact of the disability. Although the Panel saw possible merit in these
arguments, it decided a very comprehensive and very persuasive package of
evidence would be required before it could conclude Rating Schedule
percentages do not for these reasons meet the requirements of the Act.
It noted that other Canadian Rating Schedules and the AMA Guides have
similar ratings and all rely on static one-time assessments. The Panel
indicated that it would be appropriate for the workers to make policy
submissions on these issues to the Board's policy development group and
Board of Directors (pp. 38-43).
THE TRIBUNAL'S ROLE IN A PENSION ASSESSMENT APPEAL

The evidence about the Board's pension assessment process led the Panel
to conclude that non-Board doctors would be unable to give a legitimate
opinion as to the correctness of the particular pension assessment. That is
because the Board medical examiners, in assessing a disability, are relying on
unwritten criteria and in-house judgement and experience. They are, in
effect, asking what percentage the Board normally assigns to a disability of
this nature. Is this the kind of back disability to which the Board normally
assigns a 15% rating or a 20% rating? A non-Board doctor could not know what
the Board's usual assessments in other similar cases would be. Therefore, the
non-Board doctor could not decide whether the assessment in a particular case
was comparable to the usual Board assessment for similar cases (p. 47-49).
If non-Board doctors used their own rather than the Board's criteria they
would be providing different assessments rather than reviewing the correctness
of Board assessments. This would create a competing system of compensation a result which the Legislature cannot have intended (p. 50).
At the hearing, the Board indicated it may in future adopt the AMA
Guides. This would make the ratings reproducible by other experts and thus
susceptible to outside review. In the meantime, however, the Tribunal must
decide appeals of assessments made using the present Rating Schedule (p.
50-51).
The Panel indicated that it would use its section 75(2) powers (the
powers to determine the degree of disability and the degree of diminution of
earning capacity) in order to determine what decision the Board's examiners
ought to have made. This would mean using the Board's Rating Schedule as the
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Individual panels will have to decide what evidence they need in order to
review a pension assessment. A panel may, for example, want medical reports
from non-Board doctors about certain medical facts, supplemental or new
reports from Board medical examiners, or a Board `check' of the particular
assessment (pp. 55-57).
The Panel will then ask: On the balance of probabilities what, relative
to the Rating Schedule bench-marks, is the Panel's best estimate of the usual
impairment of earnings capacity for this injury? It will decide the
appellant's rights as of the date of the Tribunal hearing. Where retroactive
adjustments are indicated, it will determine the retroactive effect by
considering how those rights may have been different in the past (p. 57-59).

CHRONIC PAIN - THE MEDICAL CONTEXT

The evidence indicated that the extent of the pain the worker in this
case was reporting could not be explained by any known organic lesion
remaining from his work accident. The Panel was therefore required to
consider whether there could be a genuine, unknown element - perhaps of a
psychological nature - which could produce disabling pain. It therefore
considered extensive evidence on the nature and origin of pain and, more
particularly, chronic pain.
1)
The Experience of Pain and Response to Pain: The evidence established
that the pain actually experienced from an organic lesion will vary from
individual to individual. The classical theory that, given the same organic
lesion, every individual will experience the same pain, has been rejected.
The modern view of pain perception is that the pain actually experience by
individuals is the result of brain-centred processes of a neurological and
psychological nature. It is therefore highly individual. Pain which persists
beyond the acute phase and become chronic appears to be especially susceptible
to individual differences (pp. 62-64).
No only will individuals experience pain differently, they will react to
that pain experience differently. Their reaction will have both volitional
and non-volitional components. The non-volitional component includes certain
instinctive standards of pain tolerance and intuitive interpretations of pain
experiences as warnings of danger. The volitional component will be
determined by the individual's pain tolerance and the strength of the
individual's motivation (pp. 64-65).
2)
Pain Definitions: Chronic pain is pain which persists past the normal
time of healing. The Panel chose to refer to chronic pain for which there is
no known organic pathology as "enigmatic chronic pain". Thus, `enigmatic
chronic pain' was defined to include both pan caused by undiscovered organic
pathology and pain of psychological origins. In addition, the Panel dealt
with cases of pain magnification - cases in which there is a know organic
lesion but the pain reported is grossly in excess of what the medical
profession would expect from such organic findings (pp. 61-62).
3)

Enigmatic Chronic Pain - Organic: The Panel described evidence which
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bench-mark against which the pension level in a particular case is to be
judged and using impact on activities of daily living as the fundamental
measuring basis (p. 54).

dealt with the incidence of cases where the organic basis of the pain was
undetected because there was a failed or mistaken diagnosis or the organic
problem was on which was beyond the current capacity of medical science to
find either because current diagnostic techniques are not sufficient or
pain-generation mechanisms are not understood. The Panel concluded that, in
any group of enigmatic chronic pain cases, a significant proportion will be
cases of undiscovered organic origin. Thus, if doctors or the Board assume
that pain is `in the patient's mind' because doctor cannot find an organic
explanation for the pain, they will often be mistaken. From a compensation
perspective this is important because of the inherent bias against
compensation for psychogenic problems (pp.65-71).
4)
Enigmatic Chronic Pain - Psychogenic: The Panel found that there are a
number of psychological disorders which include pain among the symptoms. The
Panel excluded from its discussion of enigmatic chronic pain two such
disorders (Post-Traumatic Stress Disorder and Conversion Disorder as defined
by the DSM III). These disorders are by and large well understood by
psychiatrists and the Board recognizes them as being compensable (pp. 71-73).
The discussion of psychogenic chronic pain focused on Psychogenic Pain
Disorder (as described by the DSM III). The predominant disturbance of that
disorder is severe and prolonged pain. The pain presented is inconsistent
with the anatomic distribution of the nervous system. After extensive
evaluation, no organic pathology or pathophysiological mechanism can be found
to account for the pain, or, when there is some related organic pathology, the
complaint of pain in "grossly in excess of what would be expected from the
physical findings".
The pain is caused by or exacerbated by involuntary, unconscious
psychological processes. Severe psycho-social stress is the main
pre-disposing factor. Such stress may exist where a worker thinks an
industrial injury threatens his or her ability to make a living. The
involuntary, unconscious psychological creation or exacerbation of pain can be
contributed to by so-called `secondary gain' factors. These may include the
invalid role subconsciously satisfying a worker's inner psychological needs,
the worker subsconsciously recognizing the pain disorder and the prospect of
compensation as a means of escape from an unpleasant job situation, and the
worker's family's close support reinforcing the pain behaviour (pp.76-81).
5)
Conclusion: On the basis of the evidence, including DSM III, the Panel
concluded that Psychogenic Pain Disorders do exist and that they include cases
of pain magnification. The Panel found that through psychological processes
which are involuntary and unconscious, an actual, disabling chronic pain
experience can emerge which is not attributable to organic pathology and which
may be attributable in part at least to secondary gain factors (p. 80).
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6)
The Assessment Problem: The Panel acknowledged the serious assessment
problems associated with determining the nature and degree of disability
caused by enigmatic chronic pain or pain magnification. The cause of the pain
is uncertain. There are no objective tests of its existence or intensity.
Its disabling effects are, to a large extent, determined by motivation and
individual pain tolerance. In addition, the style of reporting pain
experiences - grimaces, groans, limitation on movement, etc., - will vary
dramatically from one individual to another, even in the absence of deliberate
exaggeration. Any assessment must depend on the assessor's subjective
interpretation of the probable significance of the patient's pain report (p.
81).

HOW THE BOARD CURRENTLY DEALS WITH CHRONIC PAIN

Board medical examiners ignore any disability which they feel is caused
by non-organic pain, and they do not refer workers for a psychiatric
assessment unless neurotic symptoms such as anxiety, depression, withdrawal
from social contacts or findings of a hysterical nature are present.
Non-organic, disabling pain which is not associated with neurotic symptoms
will not be compensated by the Board as either an organic or psychological
disability, even though Psychogenic Pain Disorder is not necessarily
associated with neurotic symptoms (pp. 85-94).
The Panel concluded that the Board compensates for disabling pain
associated with Post-Traumatic Stress Disorders, Conversion Disorders and
possibly some other neurotic disorders. It does not, however, compensate for
disability caused by enigmatic chronic pain or pain magnification as defined
in this decision. This seems to be for two reasons: 1) the Board considers
such a condition to be within the worker's control (so it could be overcome if
the worker wanted to go back to work badly enough) and it therefore is not a
real disability, and 2) the condition is, in the Board's view, caused by
secondary gain factors and insufficient moral fibre; not by the industrial
accident (pp. 94-96).
COMPENSABILITY OF CHRONIC PAIN
1)
LEGITIMACY OF CHRONIC PAIN DISABILITIES: The Panel concluded that genuine
cases of enigmatic chronic pain magnification are legitimate--that they are as
involuntary as cases of physical injury and they can be severely disabling.
In coming to this conclusion, the Panel referred to the DSM III recognition of
Psychogenic Pain Disorder, the worker of Dr. Allan Walters, the evidence of a
number of doctors who testified in this case as well as numerous studies of
chronic pain. The Panel acknowledged, however, that amongst cases which
present as chronic pain, there will be cases where there is an absence of, or
inadequate motivation. There will also be cases of malingering and conscious
exaggeration (p. 97).
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Previous Tribunal decisions have found that a disability "results from"
an injury if the injury made a significant contribution to the development of
the disability. The Panel agreed with this interpretation.
The Panel noted that the language of the Act and the nature of the
workers' compensation `historic bargain' meant that the Legislature intended
workers to have at least as much coverage for disabling consequences of an
industrial accident as the common law would provide in personal injury cases.
Courts have:
(1)

developed a "thin-skull" doctrine. Courts have
said `you must take your victim as you find him' -so a defendant is liable for the full extent of
damage from an injury even though the plaintiff had
a preexisting susceptibility to the injury
suffered.

(2)

recognized that the chain of causation between the
disability and the injury may be broken by an
`intervening cause' -- a factor which is so
significant it renders the roll of the injury not
significant.

(3)

Canadian courts have routinely accepted
consequential disabilities of a psychogenic
nature. The Panel referred to a number a such
Canadian cases.

Although the Panel found that enigmatic chronic pain is not properly
characterized as "compensation neurosis", it noted that the majority of
reported workers' compensation cases from the United States accept the
compensability of genuine, disabling neuroses produced by an unconscious
desire to obtain compensation or anxiety over compensation. On the other
hand, other Canadian workers' compensation jurisdictions appear to take the
same approach as the Ontario Board does to enigmatic chronic pain and pain
magnification.
The Panel analyzed four aspects of chronic pain cases which were raised
as possible bars to finding that disabilities caused by chronic pain and pain
magnification "resulted from" the compensable injury (p. 106). The were:
i) Preexisting conditions: The chronic pain disorder will often reflect a
predisposing mental make-up or emotional vulnerability in the worker's
pre-accident state. The `thin-skull' doctrine applies in workers'
compensation systems because it is a doctrine accepted by the courts. Also,
workers have, before their injury, worked with an such preexisting conditions
and it would be wrong in principle to rely on such conditions to deny them
compensation when they are injured (pp. 101, 106).
ii)
Secondary Gain Factors: The intensity and duration of pain may be
unconsciously influenced to a significant degree by secondary gain factors
such as dislike of a job situation, a wish for compensation, anxiety about
financial matters, supportive family connections, satisfying invalid role,
presence of `successful' sick role models, etc. The Panel noted that these,
pre-accident, are an integral part of most workers' lives. They are a known
and expected link in the chain of causation from industrial injury to chronic
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2)
CAUSAL CONNECTION TO THE ACCIDENTAL INJURY (pp. 98-113): The Panel noted
that the Act requires that the permanent disability "result from" the
compensable injury. It asked whether disabilities caused by enigmatic chronic
pain and pain magnification "result from" the compensable injury.
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iii) Reaction to Pain--Motivation: A worker's disabling reaction to pain
will be a product of his or her tolerance of pain and his or her motivation to
return to work. Some secondary gain factors provide natural motivation for
conscious malingering or exaggeration and they are appropriately considered as
relevant in addressing questions of the genuineness of the claim. Workers
disabled by chronic pain because of the absence of motivation would not in the
Panel's view, have a disability which resulted from the industrial injury.
However, not all enigmatic chronic pain or pain magnification cases would
resolve themselves if the worker were sufficiently motivated. The standard of
motivation contemplated by the legislation is `a reasonably motivated worker'
(pp. 109-110).
iv) Problems of Proof: There will be evidentiary problems in chronic pain
cases. The Panel recognized that the evidence of the reality of the pain and
its disabling characteristics are dependant on the patient's subjective
reporting of pain. Pain can only be known by an observer's subjective
interpretation of the complainant's verbal report and his or her pain conduct.
Nonetheless, this cannot be grounds for a blanket refusal to compensate
enigmatic chronic pain or pain magnification cases. Also, the genuineness of
a pain complaint will not turn solely on the worker's evidence at a Tribunal
hearing. The worker's file will contain various reports from doctors and
other professionals who record their impressions and conclusions and who may
develop some consensus about the worker's genuineness of complaint, tendency
to exaggerate, level of motivation, etc. Panels consider such evidence in
making their decisions. Also, psychiatric examinations may provide important
medical evidence and inquiries with respect to the worker's personal life may
provide important evidence with respect to work-relatedness (pp. 110-113).

CONDITIONS OF ENTITLEMENT

a)
Four Basic Conditions: The Panel listed the following four conditions of
entitlement in disabling enigmatic chronic pain cases:
i)

The original injury is a significant causative factor in the development
of the chronic pain condition. The Panel found that any industrial
injury creates a risk that a genuine chronic pain condition will
develop. In the absence of any other clear explanation for the pain, it
is likely the injury was a significant factor in the appearance of a
pain disorder which develops. Thus, the pain disorder may be taken to
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pain. Where secondary gain factors have operated at an unconscious level to
produce or maintain pain, their role cannot constitute a bar to compensation
(pp.107-109).
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Also, there may be circumstances where the causative role of the
original injury is insignificant, e.g. trifling injury, `career invalid'
cases (pp. 110-111, 114).
ii)
The worker's reports of pain and pain-induced disabilities are genuine.
since there will be individual differences in individual's tolerance of
pain and the intensity of pain they experience, compensation should not
be predicated on some standard of `reasonable tolerance' or `reasonable
sensitivity'. Instead, it is the genuineness of the pain complaint
which is important (pp. 114-115).
iii) Under-motivation is not so serious as to amount to an intervening cause.
The quality of a worker's motivation can be judged against a standard of
reasonable motivation. "Terminal undermotivation" (absence of
motivation) may be an intervening cause if it means the disability no
longer "results from" the compensable injury. However, it is more
likely cases will involve under-motivation. The Panel concluded that
under-motivation may be a contributing cause which would justify an
allocation of responsibility for the disability between the accidental
injury and the motivation problem (p. 115).
iv)
There are no other unconnected causes so significant as to be seen to
effectively break the chain of causation (p. 114).
b)
Contributing causes: In some cases, subsequent to the accident, there may
be unforeseeable highly unusual events in the personal life of a claimant
which have a major influence on the development of the disabling pain problem.
They fall short, however, of breaking the causation chain. In such cases, the
part of the disability which results from the unconnected post-accident trauma
would not be compensable.
Where a worker's under-motivation is serious enough to be seen to have
made a significant contribution to the degree of the disability, it may be
regarded as a contributing cause of the disability. In such cases, benefits
could be reduced accordingly (pp. 115-118).
c)
Exaggeration: In many chronic pain cases there will be honestly motivated
conscious exaggeration of symptoms. In some cases, there may be dishonest
exaggeration. The Panel concluded exaggeration can be taken into account by
discounting for the exaggeration when determining the nature and degree of the
disability (p. 118).
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have resulted from the injury even though the actual mechanics of the
casual connection cannot be established. However, this conclusion
assumes evidence of continuity of pain and of a temporal connection
between the injury and the disability.
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1)
Early Treatment and Return to Work: All the doctors who testified
indicated that early treatment and early return to the workplace, even in the
face of continuing pain, are the most important influences for successful
treatment of chronic pain. One implication of this is the need to organize
employer and union support for strategies to facilitate early return to work
(p. 119).
The Board is currently developing early treatment strategies. Even
though it has not recognized chronic pain, Board costs have been affected by
chronic pain cases. These cases attract substantial temporary benefits during
the prolonged investigative stages. Also, some cases may have been mistaken
for cases of permanent soft tissue damage and contributed to the number of
permanent pensions (p. 120).
2)
How Temporary Benefits Could Work: Once the compensability of chronic
pain is recognized by the Board, the Board could intervene at an early stage
with a rehabilitation strategy designed to address incipient chronicity. If
workers are temporarily partially disabled, the Act expressly requires them to
co-operate in such programs. If they are temporarily totally disabled there
is not such express requirement in the Act but a worker's persistent refusal
to co-operate in such a program might be grounds for doubting the genuineness
of the pain complaint or the adequacy of the worker's motivation and might
support a finding of partial disability (pp. 121-122).
3)
How Permanent Benefits Would Work: If maximal medical rehabilitation is
achieved but the pain continues to interfere with the worker's activities a
permanent pension may be assessed. In some cases where their may be doubt as
to the permanence of the condition the Board might use its power under section
45(1) to award a pension for a fixed period subject to review. The Board
would continue to be able to give workers who are co-operating in
rehabilitation programs temporary supplements.
The Panel recognized that the Board will have to develop a new pension
assessment policy to deal with permanent pensions for enigmatic chronic pain
and pain magnification cases. This will be a major undertaking and will
require sophisticated medical and impairment ratings expertise. It is a
project properly left to the Board in the first instance.
It will take time for the Board to develop a chronic pain disability
rating strategy. In the meantime, the Tribunal will itself determine the
degree of disability caused by enigmatic chronic pain or pain magnification in
the permanent pension appeals before the Tribunal (pp. 123-125).
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