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LETTER TO THE MINISTER

October 30, 2019

The Honourable Harry Bains, M.L.A.
Minister of Labour
Room 342 Parliament Buildings
Victoria, BC V8V 1X4
Dear Minister Bains:
In March 2019, you asked me to undertake a review of the workers’ compensation
system in British Columbia with direction to assess specific issues. I conducted this
review with extensive public engagement and consultation.
I am now pleased to provide you with the enclosed final report, New Directions: Report
of the WCB Review 2019, together with my recommendations.
Yours truly,

Janet Patterson, Reviewer
WCB Review 2019

Enclosure (Final Report: New Directions: Report of the WCB Review 2019)
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EXECUTIVE SUMMARY
This Report “New Directions: Report of the WCB Review 2019” is the result of a “targeted”
Review of the workers’ compensation system of British Columbia. The Review was conducted
by Janet Patterson under Terms of Reference (TOR) provided by the Minister of Labour, the
Honorable Harry Bains.
The Minister had already taken some steps towards ensuring that the Workers’ Compensation
Board of B.C. or WorkSafeBC (Board) was “worker centred”. In 2018, the Minister requested a
policy review (the “Petrie Report”) and review of the Board’s surplus (the “Boygo Report”).
This Review was asked to assess how to modernize the Board’s culture, case management
and return to work (RTW) practices to reflect a worker-centric service delivery model. The
Review was also asked to recommend specific steps to improve the confidence of stakeholders,
including but not limited to a Fair Practices Office and amendments to the Workers
Compensation Act (“Act”). The Review was to look at these matters with a GBA+ lens and also
ensure that there was outreach to Indigenous communities.
The Review consulted with the public and with stakeholders, as well as with Board management
and staff, the Board of Directors and external experts. Public hearings were held throughout
the province and over 200 presenters, mostly injured workers and their families, presented their
recommendations. In addition, the Review received detailed submissions from all
compensation stakeholders as well as almost 2,000 responses to its online questionnaire. One
key stakeholder, the Employers’ Forum, withdrew from the second stage of consultations. The
Report sets out this consultation process in detail.
The recommendations in this Report are drawn from this extensive consultation process.
The Review sets out a context for the Report:


About 2,000 complaints a year are made about the Board to the Provincial
Ombudsperson, MLAs and the Board’s Fair Practices Office. The complaints are made
mostly, but not exclusively, by injured workers and include unfair Board practices, unfair
Board decisions and a lack of respect in its treatment of injured workers. A number of
complaints involve complex conditions or long-standing cases.



Following the United Nations Declaration of the Rights of the Disabled, the
biopsychosocial model of disability is now widely accepted. Disabled workers can often
work and workplaces must take meaningful steps to accommodate those workers.



The “best practices” RTW guidelines require a holistic and individualized approach,
active participation of the injured individual, the involvement of an expert and
collaboration between all of the parties.



The nature of work has changed and many workers now experience precarious work in
the gig economy.
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This Review adopted the definition of a “worker-centred” approach used in the Petrie
Report. A worker-centred approach is one which allows a consideration of individual
circumstances and also fully seeks to maximize an injured worker’s recovery and restore
their pre-employment status as much as possible. This definition draws on the principles of
the Historic Compromise which is the foundation of the Canadian compensation system.
Assessment of Current Board Culture
Over the last years, the B.C. Board has moved to an “insurance” service delivery model to
determine and deliver “entitlements”. On the front-line, Board decision-making is largely
impersonal and policy driven. The decision-making culture is influenced by the case
management system which embeds disability guidelines and timeframes into each claim file.
The guidelines are based on diagnosis codes and impose a “one size fits all” framework with
recovery and return to work milestones for each diagnosis. Workers with simple traumatic
injuries, and those who follow a predicted path of recovery, are generally satisfied with this
“cookie cutter” approach.
Board compensation decisions cannot be changed, after 75 days, except on appeal to the
Review Division and then to the Workers Compensation Appeal Tribunal (WCAT). Both appeal
bodies have limited jurisdiction. In general, the Board’s seeks to correct decisions through
appeals and may be described as having an appeal-oriented culture.

What We Heard
Through the Review consultation process, we heard that workers whose injuries or recover fell
outside the “cookie cutter” guidelines, tended to have very negative compensation experiences
and outcomes. This was particularly the experience of workers with serious or complex injuries,
concussions, psychological injuries or occupational diseases. Such cases often had poor or no
investigations, disregarded medical evidence or little communication with the worker before a
decision was made. Workers repeatedly told the Review that they did not feel “heard” through
an often adversarial compensation experience. Many reported being spoken to by case
managers in hostile or dismissive ways and that they considered themselves abandoned or
further injured by the compensation process. Many of these workers experienced financial
hardship as a result.
Many workers had difficulty understanding the Board’s legalistic decision letters, especially if
English was not their first language.
Many workers (and employers) felt that they could not navigate the appeal process without an
advocate or lawyer’s assistance. Complex injuries often resulted in multiple decisions and a
procedural complexity that defeated many.
In addition, many individuals, workers and employers, stated that they were not treated
respectfully, that the Board was hard to communicate with and that the Board did not investigate
or consider their evidence in decision-making. There appears to be almost no effective
remedial avenues for stakeholders or individuals, especially injured workers.

4|

REPORT AND RECOMMENDATIONS

NEW DIRECTIONS:
WCB REVIEW 2019

Board decisions on medical issues were an area of particular conflict. Many felt that seriously
injured workers were pre-maturely “plateaued” and forced back to work, only to experience reinjury or further disability. Both workers and employers are highly dissatisfied with the Board’s
approach to Light Duties and the availability or reliability of medical evidence in such cases.

Shifting to a Worker-Centric Approach
A shift to a worker-centric delivery system must include treating all injured workers with dignity
and offering effective RTW services for all stakeholders. This is an important goal especially
for seriously injured workers whose work-caused injuries place a huge burden on individuals
and their families. These are injured workers who are most in need of Board support and yet
are, in effect, left behind by the current compensation system.
To make this shift, the Board requires improvement or change in three essential areas:
communications, consideration of individual circumstances and evidence, and patient-centred
medical care. The Review recommends:
1. That the Act be amended to include a Preamble and Statement of Purpose, as has been
done in other jurisdictions. A statutory mandate inclusive of the principles of the
Historic Compromise will assist the Board in making a cultural shift back to supporting
all injured workers as an organizational goal.
2. Improved and Respectful Communications : That the Board improves its
communications with all stakeholders through the use of email, plain English decision
letters, and supported on-line multilingual services. It is recommended that the Act
require the Board to establish a Code of Conduct for Fairness and Service to all
stakeholders.
3. Improved Consideration of Individual Circumstances and Evidence: That the Act be
amended to require that Board decisions be made on the “merits and justice” of the
case, as is done in most other Canadian jurisdictions. Board policy should provide
guidance on the use of embedded disability guidelines in this context and also for
consistency in decision-making. A number of recommendations are made to improve
internal Board processes for the collection and weighing of evidence including having
individualized assessment and case management for concussion injuries. Policy should
state that injuries from violence in the workplace cannot be dismissed as just being “part
of the job” as this is not consistent with the principles of the Historic Compromise.
4. Improved Patient-Centred Medical Care: The medical model of “patient centred” care is
the recommended model for revising the Board’s approach to health care services, to
work towards the goal of maximum recovery for injured workers. Medical evidence
must be accessible and credible and medical disputes resolved quickly, ideally through
collaboration. Recommendations include:
o Worker is treated by the caregiver of his/her choice. The carer delivers a
treatment plan, minimally supervised by Clinical Services.
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o
o

o

Clinical Services is transferred out of its current role as adjudication support and
re-established as a separate division, reporting to the CEO/Board of Directors.
Clinical Services will consult with Doctors of BC on systemic medical issues.
BMA’s role within Clinical Services will be to consult and collaborate with treating
physicians, claim owners and stakeholders where recovery or treatments are
diverging from norms or Light Duty issues arise. BMA’s will not be involved in
provided opinions on adjudicative matters.
Medical disputes will be addressed informally first, and if needed referred to the
Medical Service Office for a case conference or an Independent Medical
Examination (IME).

Changing the Service Culture to Be Fair and Accessible
One of the most common complaints was the complexity of the system. A complex claim could
generate multiple appeals and procedural complexity spanning years. The courts have
commented that the system was “unwieldy, inefficient and cumbersome”, creating a “treadmill”
of appeals and doing little to advance a worker’s access to justice. The Review again found
that certain types of injuries fared the worst, and that procedural complexity combined with
adversity, delay and financial hardship created a “toxic dose” which often increased a worker’s
disability.
This appeal-oriented system of resolving disputes is also not compatible with RTW best
practices.
The Review recommends that :
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Sections 96(2) and 96(5) of the Act be amended to allow the Board flexibility to
reconsider and reopen its own decisions, as is done in other Canadian jurisdictions. As
noted by the Provincial Ombudsperson in 2010 and again in 2019, section 96(2) in its
present form, is administratively unfair.
That the Review Division have wide jurisdiction to correct decisions.
That a number of case management issues be addressed including incomplete decision
making.
That the Act be amended to provide WCAT with the statutory authority to reconsider its
own decisions;
That the Act be amended to provide WCAT with jurisdiction over issues involving the
Charter and the Human Rights Code, consistent with the Review Division and a 90 day
time limit, also consistent with the time limit to the Review Divison.
That interest be paid to workers for certain types of retroactive benefits.
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Return to Work and Vocational Rehabilitation Issues
The Report recommends that the Board adopt recognized “best practices” RTW guidelines,
principles and guidelines, especially for Light Duties.
Other recommendations for an improved RTW processes include:






Provide support for employers to conduct accommodation assessments through
NIDMAR;
Establish a process for the Board to recognize established disability management
programs;
Amend the Act to recognize the employer’s Duty to Accommodate (DTA) based on the
experiences and language of other jurisdictions;
Establish training for Board staff on DTA and disability management
Amend the Act to provide for a specialized appeal process for DTA issues

The Report also makes recommendations for Vocational Rehabilitation (VR):





Amend section 16 of the Act to provide a clear statutory mandate for VR
Amend Board policy to provide for flexibility in VR plans
Amend the Act so VR decisions are appealable to WCAT
Initiate VR specialized programs/resources for immigrants, older workers and younger
workers

Specific Steps to Increase Stakeholder Confidence
Given this Review, the Report considers that the following steps are critical to increase
stakeholder confidence and provides detailed recommendations regarding each step.
1.

That a Fair Practices Commission (FPC) be created, independent of the Board and with
ombudsperson authority and resources to address both individual complaints and
systemic issues. Due to the high level of complaints, it is also recommended that two
Deputy Commissioners be appointed, one for Claims matters and one for Prevention
and Assessment matters.

2.

That a Medical Services Office (MSO) be created to provide medical services to both
stakeholders and decision-makers in the system, on request. This would include nonbinding medical case conferences and arranging Independent Medical Exams (IMEs)
from a roster of approved physicians, replacing the IHP process at WCAT.

3.

That the Act be amended to provide a more accessible process for reviewing Board
policy, consistent with the supervisory powers of the court. If the WCAT Chair reviews a
policy, the WCAT determination may be reviewed by court through a judicial review. If
the WCAT Chair determines that a Board policy is not consistent with the Act, the Board
as well as well as the parties will have standing to appeal the matter to court.
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4.

That Board governance be balanced and fair and be seen to be so. It is recommended
that the Board governance structure be changed to reflect the stakeholders in the
Historic Compromise, as do most other jurisdictions, using the Manitoba model of 3
employer representatives, 3 worker representatives, and 3 public interest
representatives with a neutral Chair. The Review also recommends that the directors of
the Employers’ Advisers Office (EAO) and Workers’ Advisers Office (WAO) be included
in the BOD as non-voting members as well.

5.

Other steps for improving confidence include a review at least every 5 years, and that it
include stakeholder consultation and public engagement, inclusive of injured workers.
Also, that the Board develop an Education Office, an Occupational Disease Advisory
Committee and that both the Board and FPO support community navigators.

Other Urgent Issues
Certain issues were identified in the public consultation process as being urgent in the
compensation system. The Review address some, but not all, of the raised issues.
1.

Re Activity Related Soft Tissue Disorders (ASTDs). B.C. is alone in treating gradual
onset musculoskeletal injuries (MSIs) in arms, shoulders and hands as an Occupational
Disease under section 6 of the Act. This approach creates a significant barrier to the
acceptance of these very common workplace injuries. Further, this barrier adversely
affects women more than men. In 2017, the ASTD acceptance rate was about 60% for
men and about 35% for women. This adverse impact is likely due to the gendered nature
of computer work. The Board practice with ASTD adjudication is strongly resistant to
accepting that repetitive computer use can be a cause of an MSI in arms or hands. In
2017, only 19 claims for computer-related ASTDs were accepted. Other jurisdictions
approach these conditions as gradual onset injuries which are more easily accepted,
treated and prevented.
The Review recommends that the Act be amended to specify that these MSIs be treated
as personal injuries under section 5 of the Act. Board policy should then provide for an
integration of the MSI Prevention guidelines into compensation policy and practice, that
ASTD’s now in Schedule B have an equivalent presumption and that the Board have
stakeholder consultations re additional presumptions which may be necessary for some
conditions in some occupations.

2.
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RE Psychological Injuries It is recommended that section 5.1 of the Act, now termed
“Mental Disorders” be renamed “Psychological Injuries” and that a short-term
psychological injury could be accepted without a DSM diagnosis for up to 10 days. It is
also recommended that the word “predominately” be removed from section 5.1(a) (ii)
and that 5.1(c) be amended to confine the “labour relations exclusion” in certain
respects. It is also recommended that section 5.1(1.1) of the Act, providing a
presumption of work causation for traumatic psychological injuries, be amended to
include all occupations.
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3.

CPP Offset Another urgent issue from the consultations was the removal of the CPP
deduction from the Act. This provision affects the most severely injured workers, who
meet the “severe and prolonged” criteria for CPP disability and who have already had
significant losses due their disability. They are among the most disabled and financially
affected workers and the most deserving of full Board support.

4.

Chronic Pain It is recommended that the new ICD-11 classification for chronic pain be
included in the current Policy Review and that the new chronic pain policy provide for an
individualized assessment of permanent impairment.

The Review made no recommendations regarding some other urgent issues raised in the
consultation. The most common issue that was raised by permanently injured workers,
particularly those with severe injuries, was to ask that permanent functional impairments (PFIs)
be for life because their injuries were “for life”. However, this matter is outside of the Review
mandate as it was covered in another report (the “Boygo Report”).
Other urgent issues were raised, but they require more data, research and consultation than
was available in this Review. The Report recommends that the Board form Task Forces to
address these two urgent issues by initiating the following:
1.

Gathering data on the loss of earning capacity for permanently injured individuals and
assess and make recommendations regarding the methods of compensation for
permanent disability under section 23 of the Act; and

2.

Investigating and costing the development of a workers’ system of medical clinics in B.C.
similar to the Occupational Health Clinics for Ontario Workers.

Indigenous Consultation
The Review was also asked to encourage participation from Indigenous stakeholders. Based on
presentations to the Review, it is recommended that the Board engage community navigators
and develop special guidelines for VR services to Indigenous communities, taking their
perspectives and the Truth and Reconciliation Commission (TRC) recommendations into
account.
It was noted that workers who are injured while working for a Band, have their injuries accepted
at less than half of the general accepted rate. This is an area which needs further attention.
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GBA+ Review
A GBA+ lens was used throughout the Review. In addition, certain matters were the focus in
this area and the following was recommended:
1. That the Act be amended to provide discretion to the determination of Average Earnings
for young, casual and temporary workers’
2. That the Board develop policy and procedures to address gender and identity based
discrimination and ensure a psychologically safe workplace.
3. That the Board do gender based risk assessment for RTW and develop specialized
responses to reports of violent sexual assault .
4. That the Board offer specialized support to workers with cognitive impairments and
temporary foreign workers and farmworkers.
Summary
The Review involved a level of public engagement around workers’ compensation which has not
been seen for several decades. It paints an important picture of stakeholder concerns and
levels of confidence which I have set out in detail in this Report.
The Review’s recommendations focus on shifting the Board culture to a worker-centric system,
so that the Board can perform its modern role in RTW and at the same time treat injured
workers with the respect and dignity that they deserve. An independent Fair Practices
Commission will monitor this situation and provide an Annual Report to the Minister.
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NEW DIRECTIONS: REPORT of the WCB REVIEW 2019

PART I: THE FOUNDATIONS OF THE REVIEW

IN BRIEF
The Terms of Reference (TOR) for the WCB Review 2019, including the concept of a
“worker-centred” compensation service, are discussed and put in the context of two key
reports:



“Restoring the Balance: A Worker-Centred Approach to Workers’ Compensation
Policy” by Paul Petrie; and
“Balance. Stability. Improvement. Options for the Accident Fund” by Terrance J.
Bogyo,

The stakeholder and public consultation processes for the Review are detailed together
with new developments in the world of work and the changing concepts of disability. After
summarizing the key themes emerging from the consultaappetions, the Review identifies
New Directions for the compensation system in the areas covered by the TOR.

INTRODUCTION
The Minister of Labour of British Columbia, the Honourable Harry Bains, requested that I
conduct a “targeted” review of the compensation system of the Workers’ Compensation Board
(Board)1 under specific Terms of Reference (TOR). The complete TOR are set out in
Appendix 1. Under the TOR, I am to consider the following context:

1

The Workers Compensation Board (WCB) is the legal entity created under the Workers Compensation
Act (the “Act”) and it is now operating as WorkSafeBC. I generally use the term “Board” to refer to
WorkSafeBC as some still know it as the WCB, although I use the term “WorkSafeBC” when that is the
term used in documents.

PART I: THE FOUNDATIONS OF THE REVIEW

| 23

NEW DIRECTIONS:
WCB Review 2019

The Workers Compensation Act (Act) was born out of a compromise between British
Columbia’s workers and employers in 1917, where workers gave up the right to sue their
employers or fellow workers for injuries on the job in return for an employer-funded no-fault
insurance system;
The last comprehensive review of the Act took place in 2002 and the last significant
amendments to the Act were made in 2002 and 2003; and
There have been significant changes in workplaces, the economy and the workforce of British
Columbia over the past 16 years.
Prior to this appointment, the Minister had directed the Chair of the Board of Directors (BOD) of
WorkSafeBC to effect a systemic culture shift to ensure that the workers’ compensation system
is more “worker centred”, that workers be treated with compassion, respect and dignity, and that
the confidence of stakeholders, including injured workers, in the system is increased.
In response, the BOD initiated two reports in 2018 and 2019.

1. In April, 25, 2018, Paul Petrie completed a report entitled “Restoring the Balance: A
Worker-Centred Approach to Workers’ Compensation Policy” (the “Petrie Report”).
Mr. Petrie reviewed the compensation policies in the Board’s Rehabilitation Services
and Claims Services Manual, Volume II (RSCM II) to determine if the policies could be
amended to ensure a worker-centred approach. The Petrie Report made 41
recommendations for change. In response, the Board developed a 2019-2021
workplan to engage interested stakeholders and is addressing many of the Petrie
recommendations through the usual policy consultation process.
o
2. A report was prepared by Terry Boygo and entitled “Balance. Stability. Improvement.
Options for the Accident Fund”, (the “Boygo Report”). Mr. Boygo’s report sets out the
background and options available to the Board under the Act to manage the
unappropriated balance in the Accident Fund. His report was published on July 18,
2019. 2 Stakeholders were given an opportunity through the Review’s consultation
process to make separate submissions on Boygo Report, but these submissions, like
the Boygo Report itself, do not form part of the Review or this Report.

2

Under the TOR, I am to identify “urgent” compensation matters, other than those addressed in the
Boygo Report and in this Review, I will not address matter which he has considered.
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These two reports and the TOR for this Review highlight a new direction for the Board and for
the B.C. compensation system.
The TOR required that the Review conduct a public engagement process, including the views of
injured workers, and address the following specific target areas while working towards a “worker
centric” system:








the Board’s return to work (RTW) policy and practices;
their current policies and practices through a Gender-based Analysis Plus (GBA+) lens3;
modernizing Board culture for a worker-centric delivery model;
improved case management of physical and mental injuries;
what specific steps are required to increase the confidence of workers and employers in
the workers’ compensation system, including but not limited to the Fair Practices Office
(FPO)and other services provided by WorkSafeBC; and
whether or not there were any other urgent compensation issues that were not
addressed in an earlier report (Boygo Report)4 to the Board of Directors.

Under the TOR, the Review was tasked with consulting with compensation stakeholders and
holding public hearings in all areas of the province, including hearing from injured workers who
chose to tell their stories. I was also asked to encourage general public engagement and to
ensure that Indigenous people and First Nations were encouraged to participate in the Review.
This public participation/engagement process was an important aspect as the last WCB Review
was conducted without public consultation5.
In practice, these TOR posed a large task for this Review. The TOR, even though “targeted”,
engaged key aspects of the compensation system, embedded in the wide-ranging and complex
nature of the Board’s mandate and practice culture. The Review also found a broad desire by
most stakeholders, including many injured workers, who wished to be heard through this
Review and through its various avenues of participation. Many researchers have noted that the

3

GBA+ is an analytical process used to assess how diverse groups of women, men and non-binary
people may experience policies, programs and initiatives. The “plus” in GBA+ acknowledges
that GBA goes beyond biological (sex) and socio-cultural (gender) differences. GBA+ also considers
many other identity factors, like race, ethnicity, religion, age, and mental or physical disability.
Throughout this Report, I have used gender-neutral language, where possible.
4
Terrance J. Bogyo’s Report, “Balance. Stability. Improvement. Options for the Accident Fund”, dated
December 6, 2018, released on July 18, 2019 and published on the Review website at:
https://engage.gov.bc.ca/app/uploads/sites/482/2019/07/Appendix-2_Accident-Fund-Report_BalanceStability-Improvement_Bogyo-December-2018.pdf
5
Mr. Alan Winter conducted the Core Review in 2002. Core Services Review of the Workers’
Compensation Board. March 11, 2002. https://www.worksafebc.com/en/resources/about-us/reports/coreservices-review-workers-compensation-board?lang=en
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compensation system rests on the confidence of its key stakeholders6 and this confidence is
built, in the first instance, by being heard.
I have carefully considered all presentations and submissions, including matters which were
presented as “urgent” or as being required to improve or restore confidence.
Also, to satisfy the TOR requirement for “best practices” and “modernizing” Board culture, the
Review also met with a number of experts, set out in Appendix 8, consulted with Board
personnel and conducted research both within the Board (using “Information Requests” or IRs)
more broadly. The research results are set out in the attached bibliography and key documents
are included as Appendices to this Report.
I conducted the Review between April and October 2019, together with Jim Parker (Review
Researcher and Writer), Donna Hanson (Review Coordinator) and Doreen Russell (Review
Administrator). My resume and the profiles of the Review team are set out in Appendix 2.

PUBLIC CONSULTATION PROCESS
In May, 2019, EngageBC activated the Review’s public web-site with the full TOR and details of
how individuals or entities could participate in the Review’s consultation process. Those
wishing to participate in the Review could provide a written submission (on-line or mail-in),
complete an on-line questionnaire (or later, a mail-in option) and/or make a personal
presentation at a public hearing at one of 14 locations around the province between May and
July, 2019. The web-site provided details of how to engage in this participation, including how
to register for participation in the public hearings and the Review administrative staff were
available by phone to answer questions or arrange any necessary accommodations. A full
account of the public engagement process is set out in Appendix 3.

Public Hearings held in British Columbia - May to July 2019
The public hearings were held in advertised venues around the province between May and July
2019. I personally heard from 210 presenters, each making 20 minute presentations in a public
forum. The presentations were recorded. Of those making pubic presentations, 160 were
injured workers and more than 100 of these workers authorized the Review to obtained and

6

RAND report is included among major current research noting the compensation system rests on the
confidence of its key stakeholders. How Can Workers’ Compensation Systems Promote Occupational
Safety and Health? (Stakeholders Views on Policy and Research Priorities) by Michael Dworsky and
Nicholas Broten. © 2018 Rand Corporation, Santa Monica, Calif.
https://www.rand.org/pubs/research_reports/RR2566.html
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review their WCB claim disclosure.7 Other presenters included family members, worker
representatives, union officers, health care providers and employers.
Because so many injured workers participated, as well as affected family members,
representatives and health care providers, the public hearing process was a rare opportunity to
hear directly from the individuals most affected by injury and those who assist them. I was
asked several times during the public hearing process, “when was the last time this happened?”
– that is, hearing from injured workers personally. I had to say that the last time was for the Gill
Royal Commission and its report on January 20, 1999 was over 20 years ago.
It became obvious that many of the presenters had carefully considered and prepared their
presentations. Some had travelled long distances in order to make their concerns known.
Many of these presenters had previously sought redress through the Fair Practices Office (FPO)
of the Board, their Members of Legislative Assembly (MLAs) or the Provincial Ombudsperson
(PO). However, in their presentations for this Review, they focused on “lessons learned” from
their experiences - some very difficult - and on making recommendations to improve the
compensation system. All were respectful and thankful for the opportunity.8
I am deeply grateful to the injured workers and family members who came forward and shared
their journeys with me. I consider it an honour to hear and share in their life stories.
Almost every injured worker or family member reported a range of experiences in their dealings
with the Board. Many reported having positive experiences with one or several individual case
managers or vocational rehabilitation consultants (VRCs). However, most reported that overall
they did not have a positive experience with the Board. Some workers reported suffering and
some suffered terribly, from an increased disability or burden from their injury because of
individual Board officers or Board decisions, conduct or processes. Many felt betrayed. There
was an overwhelming sense that these workers had turned to the Board in their time of need or
crisis and either the Board was not there for them or had made the circumstances worse.
Some powerful submissions were also made by family members, often a spouse of an injured
worker. Sometimes these presentations were made with the injured worker and sometimes
were made on their own behalf. Many talked about the burden of disability as experienced by
families and especially by children. I have enclosed one powerful written account of a wife,

7

The Review developed a special authorization process by which our disclosure request was not
recorded on the worker’s claim file and the disclosure was reviewed for confirmation purposes but not
retained.
8
I would like to acknowledge the important role of the Review administrative team - Donna Hanson and
Doreen Russell - in helping individuals understand the Review’s focus and the short timeframe of their
presentations. Several individuals called them after their presentations to thank them for their help and
said that for the first time, they felt they had been “heard”.
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witnessing her husband’s disability journey and have set this out at Appendix 4: “In Their Own
Words”.
In addition, many worker representatives took time and/or travelled to present to this Review,
and their collective experience working with many injured workers over many years was
invaluable. Often a worker was supported by a trusted representative and many worker
representatives appeared on behalf of a worker who was unable to present themselves.
Two employers participated in the public hearings, also with a focus on “Lessons Learned”.
Both were helpful and appreciated.
All of these presentations were moving and a powerful reminder that, despite reviewing a
system that is large and complex, the numbers represent real people. It is essential to look
beyond the numbers and at the quality of the experience of the individuals and in doing so, the
efforts and contributions of injured workers and families are irreplaceable.

Note re Board Bonus programs:
In the public hearings, a number of workers expressed a strong belief that case managers had
made negative decisions on their claims due to influence of a system of performance bonuses,
paid to Board employees for limiting costs to the Accident Fund.
I have investigated this matter. In the past, the Board had bonus systems in place for both
unionized employees and excluded staff and these bonus or “gain sharing” programs were
based on performance measures.9 These performance measures were based on claims
statistics which in turn, reflected the Board’s decisions (accepted injuries add to the injury rate,
ongoing disability adds to claim duration, etc.). In these circumstances, a concern about the
influence of such measures on Board decision-making is understandable.
This bonus system ended several years before this Review. At this time, there is no financial
incentive for decision-makers to make negative decisions for workers. I have confirmed with the
Board and with the Compensation Employees’ Union (CEU) that all forms of bonuses with any
connection to claim rates ended for unionized staff in April 2013 through the CEU/WorkSafeBC
Collective Agreement and for most management staff and executives by 2014.
Nonetheless, a Board program which provides Board employees with a personal financial
interest in reducing workers’ entitlements potentially endangers the integrity of those entitlement
decisions. It also profoundly undermines the confidence of injured workers in the workers’

9

A summary of the WorkSafeBC Gainsharing and/or Bonus Plan (WCB-IR-0064 August 6, 2019) is set
out in Appendix 5.
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compensation system. Impressions, especially ones that have some degree of a factual basis
are hard to change and it is notable that even though the bonus plans have been eliminated for
over five years, there is still a wide-spread impression that bonus plans still exist and still
influence claims decisions.
The Board is now moving in a new direction and I am confident that there is no desire to return
to any claim- related performance bonus system at this time.
However, given this legacy, only a Fair Practices Office which is independent of the Board will
likely improve or restore workers’ confidence in the fairness of the compensation system. This
recommendation is made later in this Report.

Written Submissions to the Review
The Review invited any stakeholder or member of the public to provide a written submissions on
the TOR by July 30, 2019.10 The Review received 174 written submissions (over 1500 pages):
82 from workers or family members and 44 from employers. I have read all of these
submissions and appreciate the depth of knowledge and engagement that they provided.
Most of the key stakeholders provided detailed submissions on the TOR, with legal and policy
analysis and particular issues highlighted and researched. The Review has benefited greatly
from these submissions. Most of these submissions met the Ministry criteria for posting on the
website and the list of Individuals and Organizations with written submissions posted to the
ENGAGE.GOV.BC.CA website is provided in Appendix 6.
The Review also received 82 submissions from individuals that did not meet the Provincial
Government’s posting criteria and therefore, these individuals are not publicly identified in this
Report. However, all of these submissions were appreciated and carefully read. Of particular
note were the submissions received from retired Board employees and health care providers,
both of whom provided important insights.

Online Questionnaire Responses
The Review posted an on-line questionnaire on the ENGAGE.GOV.BC.CA website for about
two months. The questionnaire initially asked the respondent to identify their status as being
one of seven “options” and different questions were asked for each option. The Review
received almost 2000 responses to this online questionnaire. Over 1000 responses were from

10

The original date of July 19, 2019 was extended so stakeholders could comment on the Boygo report,
released July 18, 2019.
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workers or family members, over 300 from employers and over 600 from health care providers,
the general public or “others”. The full response profile is set out in Appendix 3.
Many responders added comments in the space for open-ended answers and the responses
were diverse and often quite frank. One individual marked the “General” category and replied:
The first question here about my connection to the topic is too presumptuous. I am
interested in this because I or someone I love might need assistance one day. My
concern is that help will be there and easy to access if I need it. That what I pay in
on is accessible to anyone in BC with legitimate need.
The questionnaire responses contributed greatly to this Review, especially for those groups who
are not always given a voice in compensation consultations. I have set out a small cross-section
of responses received from each group in Appendix 7. A full record of the open-ended
responses are set out in a separate document to this Report, titled “The Historical Record of
Questionnaire Results, A Compendium to New Directions: WCB Review 2019”.

Health Care Providers
Health Care Providers do not always have a voice in compensation consultations. However, in
this Review, many health care providers answered questionnaires (207), provided written
submissions and made public presentations. Therefore, I would like to note some of their
special concerns.
There was general agreement that the Board now paid health care professionals in a timely
manner compared to the past. However, many expressed deep frustration with the Board and
its actions in its “parallel” medical system; a number expressed concern for their patient’s wellbeing while on claim. It was expressed that the Board’s current relationship with medical
professionals is fraught and that there are increasing numbers of physicians who refuse to care
for patients under WorkSafeBC claims. Reasons provided include:





The complexity of completing information for claims;
Having opinions and medical observations rejected by the Board;
Inability to effectively communicate and liaise with the Board; and
Avoidance of potential need to answer patient requests for medical legal opinions.

Some of these concerns are addressed in my recommendations on medical issues.
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CONSULTATIONS WITH KEY STAKEHOLDERS
Prior to the public engagement process, I met with key stakeholders to outline the TOR and
discuss the overall consultation process and answer questions. At this stage, I met with the
WCB’s Board of Directors (BOD) and groups organized by the following stakeholders: the
Employers’ Forum11, the BC Federation of Labour (BC Fed), the BC Nurses Union (BCNU), the
Workers’ Advisers Office (WAO), and the Employers’ Advisers Office (EAO). 12
Several groups requested additional consultation and greater specificity regarding the TOR. I
agreed that after the public engagement process, I would identify new or specific issues that
arose from this process and then meet with key stakeholders on these issues, for more specific
consultation. This approach was agreeable and most of the key stakeholders made submissions
on the TOR issues through the public engagement process.
In August, I provided these key stakeholders with a list of new or specific issues arising from the
public engagement process with meeting times to be arranged before mid-September. The list
of new issues is set out in Appendix 3.

Unions and Worker Representatives
Most unions and worker representatives provided written submissions through the public
process and these submissions were posted on the Review’s web-site. Many union officers and
representatives also presented at the public hearings. The submissions and presentations were
often detailed and I appreciate the deep engagement and expertise of those who presented
them. This Report benefited greatly from this wealth of material.
Following the public engagement process, I met with the BC Federation of Labour and affiliate
representatives, with the Health Services Association (HSA) and with the BC Nurses Union
(BCNU) regarding the new issues13, as arranged. I would like to thank all of the union officers,
advocates, staff and members who participated so fully. I also met with the Workers’ Advisers
Office (WAO) group for an extended consultation on the new issues. Again, I would like to
thank the Advisers’ office and the individual advisers for generously giving their time and
expertise to the issues before this Review, as well as providing detailed and helpful
submissions.

11

The Employer’s Forum is a registered society, representing over 70 employers and employer
associations, with a focus on being a voice for the employer community to the Board and that the
“channels of communication remain open and fair representation is maintained on all issues related to
workplace health and safety.”
12
Other stakeholders were invited but preferred to meet later in the consultation process.
13
Other participating non-affiliated unions did not participate further: UNIFOR, Public and Private
Workers of Canada (PPWC) and the Greater Vancouver Regional District Employees’ Union (GVREDU).
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Employers and Employer Representatives
The Employers’ Forum:
The Employers’ Forum provided a substantive submission addressing the TOR including the
issue of whether the Act should be amended to include a “Duty to Accommodate”. The
Employers’ Forum also submitted that the cost of any recommendations by this Review was an
automatic part of the TOR. I do not agree. The purpose of this Review is to assess Board
culture and the delivery of service to affect a worker-centric compensation system. This does
not include micromanaging costs even though clearly, the historic compromise requires that the
Accident Fund be sustainable. After meeting with the Employers’ Forum, I met with the Board’s
Actuary. I am satisfied that the Board’s financial position is sound and will remain so, whichever
of the options from the Boygo Report are pursued. The BOD has financial oversight and
responsibilities: the health of the Accident Fund remains their responsibility in any
implementation from this Review. I take the point that costs are an important part of employer
confidence in the compensation system and I address the issue further in this Report.
Public engagement by employers other than the Employers’ Forum
The Review received 44 written submissions from employers or employer representatives.
Some submissions simply endorsed the Employers’ Forum submission while others provided
independent submissions or additions. Most of these submissions also qualified for posting on
the Review’s web-site. In addition, the Review received 313 questionnaire responses from
employers or employer representatives and 2 employers presented in the public hearings.
The Review received an extensive written submission from the Employers’ Advisers Office
(EAO). In my view, the EAO submission summarized many of the issues and comments made
by employers in their questionnaire responses. These concerns likely represent those of
medium and small employers who have different business circumstances and perhaps less
experience in compensation matters than the large employers represented by the Employers’
Forum. In general, there was anger and confusion about Board decisions, how they were
made, and how or why costs were allocated as they were. There was a strong feeling that the
Board did not support or assist employers in RTW and/or sided with injured workers without an
investigation and that doctors did not understand light duties. There were many complaints
about rude treatment from Board employees.
There were also many, many submissions asking the Board to return its well-publicized surplus
to employers. The issue of the surplus is addressed in the Boygo Report and therefore it is
outside the mandate in this Review. As an attention point, the Board may wish to consider
engaging in better communication with employers on the surplus issue, including how a surplus
arises from investments by as well as premiums paid to the Accident Fund.
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New Matters
Following the public engagement process, I met with the Employers’ Advisers Office (EAO)
group for further extended consultation on the new issues. I met also individually with several
individuals who represent employers in compensation matters, who were helpful and frank in
their comments on the TOR and on new matters.
It is clear from the public engagement process and the additional consultations that the
employer community does not speak with a single voice and that there are significant
differences of interest between the larger employers represented by the Employers’ Forum and
smaller employers concerning compensation matters, especially regarding RTW issues.
Withdrawal of the Employers’ Forum from the Review
After the new issues were identified on August 6, 2012, the Employers’ Forum publicly withdrew
from participation in this Review, expressing a lack of confidence and a concern that I was
biased in my selection of the “new issues” for inclusion in the consultation process.
For the record, each of the identified “new matters” was raised repeatedly by participants in the
public consultation process, as were many other issues. The identified “new matters” were only
those which I considered to be within my TOR, at least as “urgent” issues. I understand that
these same issues are well-known and long-standing in the compensation community, of which
I am a part. However, this Review provided an opportunity to address these matters in a public
forum and stakeholders took the opportunity to do so. Given the TOR and the public
consultation process, it was important that these issues be examined as part of the Review.
While it is unfortunate that views of the Employers’ Forum regarding the new matters was not
provided, I am satisfied that I have canvassed the issues with other employer representatives
and have substantive input from the Employers’ Forum and other employers on the TOR. It is
unfortunate that this stakeholder group missed the opportunity to listen and/or respond to the
issues brought forward by the other stakeholders, especially injured workers.

Additional and Other Consultations
Following the public engagement process, I also consulted with the Chair of the Workers’
Compensation Appeal Tribunal (WCAT) who provided a carefully researched and helpful
perspective.
Finally, I met with several experts in health, research and rehabilitation outside of the Board and
these consultations are set out in Appendix 8. I would particularly like to thank the Doctors of BC
and the Provincial Ombudsperson and his officers for their helpful consultations.
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Consultation and Research at the Board
In addition to the public consultations, I consulted extensively at the Board throughout this
Review. I met with the Chair of the Board of Directors, Ralph McGuinn, and the full Board of
Directors on several occasions as well as with several individual Directors at their request. I
appreciate the significant time, expertise and candor provided to me in these consultations. The
Acting Chief Executive Officer (CEO), Brian Erickson, welcomed the Review to the Board when
we started and I then met several times with the new CEO, Anne Nasser, whose appointment
commenced on July 1, 2019.
The Board appointed a dedicated liaison, Rhonda Trudeau, to schedule meetings between the
Board and the Review, and to research and respond to our information requests (“Information
Requests” or WCB-IRs as they are referred to in this Report). With her assistance, I was able to
consult with certain Vice-Presidents, many Directors, Board Medical Advisors (BMAs), the Fair
Practices Officer and the Chief Review Officer (CRO). All gave generously of their time,
expertise and deep knowledge of the Board and of compensation issues. I also consulted with
front-line Board staff through personal contact in sessions organized by the Compensation
Employees’ Union (CEU) and through written comments provided by staff anonymously through
an arranged channel. I would like to thank all participants for their very thoughtful and candid
participation.

POSITIONING THE REVIEW

General Matters
As the Reviewer, I was asked to assess modernizing the Board’s service culture to reflect a
worker-centric service delivery model, including return-to-work (RTW) and case management
issues. During my consultations, I realized that a “worker centered approach” means many
things to many people.
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The Petrie Report defined a “worker-centred” approach as follows:14
A worker-centred approach for injured and disabled workers is one that takes into
consideration the worker’s individual circumstances in applying policy and making
decisions about benefit entitlement and rehabilitation measures. It is designed to
maximize the worker’s recovery from the injury or disease and to restore as a close
as possible the worker to his pre-injury employment status without a loss of
earnings.
I have used the Petrie definition for the purposes of this Review as I find it a useful guide for
assessing the Board’s delivery system and culture and for identifying measures which may be
required to achieve a worker-centric compensation system.
The Board does not have an easy mandate. As noted in the Alberta and other reviews, the
workers’ compensation system is neither a private insurance scheme nor a social assistance
program. It is a unique institution, arising from a historic compromise in which both workers and
employers compromised.15 This unique mandate requires the Board to be a multi-faceted
organization with multi-faceted capabilities and to deliver its many services in a supportive and
cost-effective manner.
Today, the Board in British Columbia, like other compensation boards, bears the marks of its
history. In the last two decades, certain events were particularly influential:





The organizational and legislative changes in 2002 had an impact on the level of
compensation benefits for injured workers but also on the service delivery culture at the
Board. The Petrie Report’s discussion of this legacy is set out in Appendix 9.
In 2005, the “Workers’ Compensation Board” was re-branded as “WorkSafeBC” to reflect
a changed focus and mandate.
In 2008, the Board underwent a significant change in its decision-making process when
it introduced a computerized Case Management System (CMS) . Some key elements of
CMS, especially as they affect Board decision-making, are summarized in Appendix 10.

I recognize that the Board is now in the midst of significant change again, as it implements an
ambitious policy workplan based on Petrie’s forty-one (41) recommendations under the direction
of a new CEO, Anne Nasser, who began her term on July 1, 2019. In this Report, I have tried to

14

Paul Petrie’s report, Restoring the Balance – A Worker-Centred Approach to Workers’ Compensation
Policy. (A Report to the Board of Directors, Workers’ Compensation Board of BC - March 31, 2018.)
WorkSafeBC, April 25, 2018. https://www.worksafebc.com/en/resources/about-us/reports/restoringbalance-worker-centered-approach?lang=en , p. 10.
15
Working Together: Report and Recommendation of the Alberta WCB Review Panel, June 2017, p. 2122. https://www.alberta.ca/assets/documents/WCB-Review-Final-Report.pdf
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note Board practices in certain areas with accuracy, but I recognize that changes at the Board
may well outstrip the information in this Review.
As noted in the TOR, there have been significant changes in British Columbia’s workplaces and
workforces since the last Review. In the 1990’s, there were changes, sometimes described as
moving the B.C. economy from “chainsaws to keyboards”16. However, the last sixteen years
have seen even more dramatic changes in the nature and organization of work and work
relationships. The dramatic growth in contract work and the increased role for technology in the
organization and distribution of work is such that many now refer to this growing sector as the
“gig economy” or even the “Fourth Industrial Revolution”. Key concepts of the “gig” economy,
the “sharing economy” “precarious employment” and “vulnerable worker” are defined and
discussed in Appendix 11. These concepts are particularly important to the discussion of work
injury, RTW and vulnerable workers.

The Changing Concept of Disability
Another significant change in the last 16 years is in our understanding of “disability” along with
ideas and commitments about how to manage and treat disability. Although “disability” is not
defined in the Act, “disability” is at the heart of the compensation system.
Today, a biopsychosocial model of disability is foundational, based on an integration of the
social and medical models of disability. It forms the basis of the United Nations (UN)
Convention on the Rights of Persons with Disabilities (UN 2006).17 On June 21, 2019, the
Federal Government enacted the Accessible Canada Act as part of it commitment to this
Convention. The key concepts in the Accessible Canada Act are in the definitions of a “barrier”
and of “disability:

Barrier: mean anything- including anything physical, architectural, technological or
attitudinal, anything that is based on information or communications or anything that
is the result of a policy or a practice – that hinders the full and equal participation in
society of persons with a physical, mental, intellectual, learning, communication or
sensory impairment or a functional limitation.

16

“From Chainsaws to Keyboards: Injury and Industrial Disease in British Columbia” Ostry, A. in Injury
and the New World of Work. Edited by Sullivan, T. UBC Press, 2000. pp. 27-45.
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Disability: means a physical, mental, intellectual, learning, communication or
sensory impairment – or a functional limitation – whether permanent, temporary or
episodic in nature that, in interaction with a barrier, hinders a person’s full and equal
participation in society.
British Columbia has committed to building a more inclusive province for people with disabilities
and the Province presently offers new employment services and support programs for people
with disabilities through WorkBC.
This broader understanding of “disability” - as an impairment interacting with a barrier - is an
important first step to effective disability management in all areas. There is extensive research
supporting this view of disability and identifying effective standards and programs for disability
management. Some key initiatives and resources in this area are set out in Appendix 12.
In my view, a modern worker-centric compensation system must effectively integrate a
biopsychosocial model of disability and disability management with the goals of a “workercentred approach” – to maximize the worker’s recovery and to restore his pre-injury employment
status as much as possible without a loss of earnings. The two approaches are compatible and
complimentary. 18 Within the TOR for this Review, the issues will be how the Board can
effectively minimize a worker’s impairment and at the same time, reduce or eliminate the
barriers which cause that injured worker to experience disability. In this approach, necessary
supports will include, but not be limited to, financial or medical or workplace matters. Disability
is a multi-faceted problem and it requires a multi-faceted solution.
Should British Columbia follow other compensation jurisdictions and incorporate a “Duty to
Accommodate” into the Act and if so, how should this be done?

WHAT WE HEARD
This section introduces the key themes as raised by participants in the Review’s consultations.
These themes are addressed in the context of specific issues in this Report and I would like to
acknowledge that both the discussions and recommendations greatly benefited from the input of
so many participants.

18

Colwill v. Workers’ Compensation Board 2019 BCSC 826. May 27, 2019, Docket: S1813108,
Vancouver Registry. https://www.bccourts.ca/jdb-txt/sc/19/08/2019BCSC0826.htm The court reviews of
the concept of disability under the Act. Although disability is not defined in the Act, it is clear it involves a
consideration of employability in light of the actual impact of the injury on the actual worker, a view
consistent with the biopsychosocial approach to disability.
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The main themes included:

Listen to Workers and treat them with respect
The dominant theme from injured workers, families, unions, health care providers and worker
representatives was to listen to workers and treat them with respect. This is a major focus of
this Review. A union WCB representative, described it this way:
Over the years I have worked with quite a few of our Members who have sustained
injury or illness at work. The biggest, most resounding complaint they have had, is
not being treated with Respect and Dignity. This of course varied, but on the not so
run of the mill Claims, the majority felt unheard and disrespected.
So, where we need to get to is a place where all Claimants are treated with the
Respect and Dignity they deserve. Let’s remember, these individuals are in
situations that they certainly didn’t want anything to do with. No one goes to work
expecting to get hurt….
What they need is to be heard, they need those they are speaking and
corresponding with at the WCB to actually hear what they are saying regarding the
particulars of their Claim. They need to be able to compenetrate on getting better.
…..Right from the start the worker needs the support and direction required to treat
their conditions and focus on returning as close to new as possible. This includes
NOT returning to work when a treating Physician is of the opinion that (for whatever
medical reason) they deem the return to work too early.
This issue is addressed throughout the Report.
Remove Barriers to Effective and Respectful Communication with the Board
There was almost unanimous agreement among stakeholders and health care providers in all
areas and locations that the Board’s communication practices are dysfunctional for
stakeholders. Communication impasses, including the “broken telephone” syndrome or “dead
zones” (calls are never returned) were regularly cited as being the source of inefficiency,
frustration and a factor in poor medical and RTW outcomes. This is a huge issue, perhaps
greater than the Board realizes. Poor communication undermines stakeholder confidence in the
system. Relationships are built on trust and trust is built on good and timely communication,
inclusive of two-way communication.
Other common themes included the need for more tools and assistance to navigate a complex
compensation system, especially for those who have additional barriers of language, disability
or culture.
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And a significant number of workers and employers reported experiencing inappropriate staff
conduct in the course of their communications with the Board, including rude, hostile,
suspicious, or threatening exchanges by staff. Such exchanges are significant to stakeholders
and must be addressed.

Improve Investigations and Evidence-based Decision Making.
Many participants – workers and employers - expressed concerns about the Board not
considering or seeking evidence in their decisions. In the written submissions alone, there were
numerous comments about the urgent need for the Board to fairly investigate and obtain
evidence to make well-founded decisions.
In assessing this issue, it was helpful to understand the Board’s decision-making process in the
case management system (CMS). I appreciate the CMS training which was offered to this
Review and this is summarized in Appendix 10.
The Employers’ Forum also flagged the need for “consistent, predicable and clear” decisionmaking.

Improve Medical Assessments and Resolution of Disputes.
A number of participants also expressed strong concern about how medical issues are
addressed at the Board. Frequent concerns included the current role played by Board Medical
Advisors (BMAs), the practice of having non-medical personnel making medical referrals, the
inadequate collection and assessment of medical evidence, and the many costs and delays
involved in resolving medical disputes at the Board and on appeal.
There was a call from all stakeholders for a better, expedited and fair resolution of medical
disputes, especially those involving RTW and Light Duties. We heard that medical disputes
took too long to resolve and that delays led to increased negative outcomes for all. We also
heard from many sources that seriously injured workers were forced back to work or plateaued
too early, leading to long term health consequences and/or reinjury.
The Review heard from a number of participants that they had no confidence in the
independence or integrity of BMA opinions, given that there was no clinical component to the
those opinions and that the BMAs themselves were accessible only to claim owners. Most
striking was the message from BMAs themselves that their role within the Board had diverged
from one of being clinically appropriate for physicians to one which was inconsistent with the
principles of Patient-Centered Care.
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The Review also heard from a significant number of workers that a claim owner (without medical
expertise) had referred the worker to a rehabilitation or treatment program, without any
consultation with the treating physician (AP) and at times, over an AP’s objections. A number of
workers reported being injured in rehabilitation programs or suffering a setbacks.

Administrative Unfairness and Systemic Issues
I met with the Provincial Ombudsperson (PO) and several of his investigative staff. In addition
to identifying “complaints and inquiries” about WCB, being in the “top 10” agencies which are
the subject of complaints, the PO raised the question of how systemic or maladministration
issues are addressed. In 2010, the Provincial Ombudsperson publicly notified the Board that
section 96(5) of the Act (the “75-day rule”) created a situation of potential administrative
unfairness and the legislation should be amended. [see Appendix 14] The PO noted that this
issue has never been addressed. It seems that there is no mechanism which requires that
systemic issues be addressed.
In this Report, I recommend that an external and independent Fair Practices Commission (FPC)
be created with an ombudsperson-like authority to address, for both individual and systemic
issues. This recommendation is set out in greater detail in a later section in this Report.

RTW and Light Dutes and the Duty to Accommodate and Vocational Rehabilitation
There was a wide range of experiences and opinions in this area and these are discussed in the
RTW section of this report.

Other Issues
The TOR asked me to identify specific steps to increase the confidence of workers and
employers in the compensation system, including but not limited to a Fair Practices Office, and
to identify “urgent” compensation issues that were not otherwise addressed.
A number of issues raised by stakeholders for this Review to consider, were identified as “new
issues” in the August 2019 memo, attached to Appendix 3. I have addressed most but not all of
these in this Review. Some of the new issues are integrated into the discussions of case
management or RTW. Others are addressed in sections on increasing stakeholder confidence
or on “urgent issues”.
Many stakeholders identified issues in the compensation appeal process. While an
assessment of the appeal structure is beyond my mandate, I consider that amendments to the
current appeal process are necessary to improve the case management of injured workers in a
worker-centric system. Therefore, I have addressed some limited issues with respect to
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procedure and jurisdiction of WCAT. I have also recommended alternative dispute resolution
processes for medical disputes, through the creation of a Medical Services Office.
Finally, I have also applied a GBA+ lens throughout the Report, but also include a specific
section on this analysis and particular issues which arise from this analysis under the TOR.
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PART II: ESSENTIAL ELEMENTS OF A WORKER-CENTRIC SERVICE DELIVERY ISSUES IN BOARD CULTURE AND CASE MANAGEMENT
o

IN BRIEF
The workers’ compensation system is transitioning in New Directions from an “insurance”
approach to a “worker-centric” model. Recommendations to progress in the New Direction
include:


A preamble and statement of purpose in the Workers Compensation Act;



Focusing on improved communications;



Mandating fairness through a code of conduct and improved fairness structures;



Achieving fairness and better evidence practices in initial decision-making;



Adopting a patient-centered care model that is complimentary to the worker-centric
model, with new roles for BMAs and Clinical Services
o

The Board receives about 150,000 claims from injured workers each year. For about half of the
accepted claims, workers do not miss work19 and other claims involve straightforward,
uncontested injuries which, for the most part, are processed routinely and without complications
or difficulty. That is, the worker files a claim, gets good medical treatment and returns to work
without complications. One worker provided the Review with a good example of this. She broke
her wrist at her office job where she had a supportive employer. After a short respite, she was
able to return to work wearing a cast: her wrist healed as expected and the Board and employer
were supportive throughout. The strength of the compensation system handles these “simple”
claims well and in considerable volume.
However, in a certain proportion of the claims, likely 15 to 25%, the injured worker does not
make a routine recovery or recover as expected. This profile is similar to that noted in other
jurisdictions where research indicates that 80% percent of the workers’ compensation claim

19

Certain claims are accepted and coded as “health care only” claims. This can mean either the worker
does not have a serious injury and is not disabled from regular duties or the injured worker can be
quickly accommodated at work with light duties so there is no time loss. The latter arrangement is one of
the areas often in dispute.
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costs are taken up by the 20% of workers on complex and longer-term claims.20 Typically,
these are the claims of seriously injured workers and workers most in need of Board support.
The public consultation process in this Review gave considerable insight into WHY some
workers, particularly seriously injured workers, had poor or very poor experiences with the
Board. Almost without exception, the workers who had the worst experiences were workers
with serious or multiple injuries, head injuries or concussions, psychological injuries, older
workers who may be expected to have a hard time with RTW or VR and young workers who
were seriously injured, especially if they lived out of province. Most complaints were from
workers with these types of injuries, rather than from workers whose claims were denied. After
listening to numerous of these individuals, I believe that there is much to be learned from
consulting with individual workers and their representatives. I also found the consultations with
employers very helpful, especially in addressing issues in Board culture and service delivery.
The TOR included assessing issues in modernizing WorkSafeBC culture to reflect a workercentric delivery model and issues in the improved case management of injured workers. In
practice, these matters are closely linked and will be addressed thematically. The concept of
workplace culture is broad and inclusive of a range of factors which systemically influence
compensation services, including how services are determined and delivered. The task is to
identify these key influences and then assess what must be done to modernize Board culture to
reflect a worker-centric delivery model.

BOARD CULTURE

Introduction to Key Factors
One pillar of Board decision-making resides in section 99(2) of the Workers Compensation Act
(Act), a provision which requires all Board decision-makers to apply relevant policy in every
decision. In effect, the policies published in the Rehabilitation Services and Claims Manual,
Volume II (RSCM II) have the status of “subordinate legislation”. This gives the Board a
powerful tool for setting compensation rules, including a rule how this requirement meshes with
the requirement to consider “the merits and justice” of a case. Board practices are also

20

“The ‘Toxic Dose’ of System Problems: Why Some Injured Workers Don’t Return to Work as Expected”
MacEachern, Ellen. et al, Journal of Occupational Rehabilitation, September 2010, Volume 20, Issue 3,
pp. 349-366.
https://www.researchgate.net/profile/Ellen_MacEachen/publication/41415201_The_Toxic_Dose_of_Syste
m_Problems_Why_Some_Injured_Workers_Don't_Return_to_Work_as_Expected/links/0912f507ee84fa0
c96000000/The-Toxic-Dose-of-System-Problems-Why-Some-Injured-Workers-Dont-Return-to-Work-asExpected.pdf
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strongly influenced by Practice Directives (PD) which are published by Claims Services as nonbinding guidelines, separate from Board Policy.
Another pillar of Board culture resides in section 96(5) of the Act. This provision states that after
75 days, the Board cannot reconsider a decision. This “75 day” rule bestows a finality on all
Board decisions after 75 days, absent an appeal, including decisions on diagnosis, medical
treatments, light duties, wage loss, wage rate, age of retirement, VR plans, duration of VR
plans, and pension decisions. This provision, once envisioned as a way to achieve “finality”,
especially for employers in their exposure to claims costs in long term claims, it has become
one of the defining features of the Board’s current form of service delivery. With this provision,
the compensation service delivery system is focused on issuing binding decisions and then
resolving disputes through the appeal process. This approach has resulted in a formalistic and
rigid approach to service issues, service delays caused by appeals dispute resolution and a
complexity of issues on appeal – procedural, jurisdictional and evidentiary - beyond the scope
and resources of many stakeholders, especially injured workers.
Board culture is also deeply influenced by the directions from the Board’s Board of Directors
(BOD) and leadership team. In addition to publishing policy, the BOD publishes an Annual
Report in which it identifies the Board’s vision or mandate, measures past Board performance
and sets goals for future performance. Today, the BOD measures performance and sets goals
using certain Key Performance Indicators (KPIs) and these have deeply influenced Board
operations and Board culture. The Board’s CEO and Senior Management Team implement
these matters on a day to day basis.
The Board’s decision-making has been described as a “cookie-cutter” approach. In addition to
Board policy and Practice Directives, the Boards Case Management System (CMS) embeds
Recovery Guidelines into each claim file, based on the accepted diagnosis for that claim.
(Appendix 10) The purpose of the Guidelines is to help decision-makers make entitlement
decisions about treatment and fitness for RTW with reference to average profiles and to guide
claim owners through the expected milestones and decisions. The Guidelines are updated
regularly based on scientific research and incorporate an algorithm of a “J curve” about the
expected path to recovery. The Board’s decision-making culture is also strongly influenced by a
focus on timeliness, given the timeliness targets in CMS.
The Board has always had a Clinical Services Division but its role has changed over the last
decades. Formerly, Clinical Services was an independent division, focused on clinical services
with BMAs performing clinical examinations at the Board.21 Today, Clinical Services are closely

21

BMAs conducted clinical examinations of workers until several years ago. Clinical exams were referred
to as AB (at Board) examinations, although the review was by a senior retired BMA that “AB” originally
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integrated into the Board’s case management and claims practices. Organizationally, the
director of Clinical Services, the CMO, the Chief Mental Health Officer and the director of
Special Care Services all report to the vice president of Claims Services. BMAs now review
files and offer medical opinions to claim owners, at their request. Claim owners describe that
they are encouraged or required to accept the BMA’s opinion over that of a treating physician. In
practice, the role of BMA’s role has changed from a medical/clinical role to one focused
primarily on adjudication support.
The Board also now contracts its rehabilitation and RTW treatments through third party
providers primarily for “packaged” program blocks such as Occupational Rehabilitation 1 or 2
(OR1 or OR2). While the programs benefit some workers, there are concerns about the referral
process, the lack of oversight and the number of injuries that occur in these programs. In some
cases, there are questions of the quality and integrity of the programs themselves.
Finally, it must be noted that many of the Board’s compensation categories were formulated in a
previous era where there was a binary approach to disability, primarily based on the recovery
path for a physical traumatic injury. Compensation services were organized on the basis that
there was typically a period of temporary total disability (TTD), followed by “plateau” followed by
an assessment of the permanent injury issues:



a permanent functional impairment (PFI) assessment; and
a return to work (RTW) or vocational rehabilitation (VR) was considered, and if
necessary, a loss of earnings (LOE) pension.

In this Review, I found that there were two consistent “flash points” in case management
adjudication” “Light Duties” and “Plateau” dates. In my view, neither issue is adequately
addressed by the Board in part, because, the compensation system itself it does not yet
incorporate a biopsychosocial concept of disability and disability management into its service
delivery system.
In addition to these formal influences, an assessment must also include less formal influences
on Board culture and service delivery. These are addressed below. I recognize that the Board
is a very large and complex organization and that any assessment of culture is necessarily
general.

referred to Board’s buildings where the exams were held. AB exams were often conducted for the
purpose of declaring the worker no longer disable. Workers had a considerable degree of distrust of AB
exams and this practice has virtually ceased. It was raised with the Review that, if a worker does not
have a personal physician and is seen by a BMA, the BMA becomes the designated primary care
physician with obligations incompatible with their current role.
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Business Model of an Insurance Company vs. Historical Compromise
Behind the complexities of the compensation system, lie some basic principles. In Canada, the
underlying principles are usually considered to be “The Historic Compromise”, formulated from
principles set out in a report by Sir William Meredith in 1913. As noted in the Petrie Report:
The Historic Compromise which is the foundation of the workers’ compensation
system is based on a balance between worker and employer interests. Workers
gave up their rights to sue negligent employers in exchange for no fault
compensation funded collectively by employers and administered independent of
government outside the court system.
Prior to 2002, the Historic Compromise was the accepted and operational paradigm for the
compensation system in B.C. A review of the Annual Reports from the 1990’s, show that the
Board faced many of the same issues as today, including workers with complex injuries and the
burden of increased claim duration. But the Reports also highlight that in addressing these
issues, the Board worked with both workers and employers as “stakeholders” and considered
that its mandate was one of “responsibility to these stakeholders” to develop effective services
and expertise.
After 2002, the Board began to identify itself as a special type of insurance company created by
the government. The “insurance company” model, as understood by the Board, was set out in
its 2015 Annual Report, as follows:
WorkSafeBC (the Workers’ Compensation Board of British Columbia) is a statutory
agency governed by a board of directors appointed by the provincial government.
We provide coverage to 2.26 million workers and more than 225,000 registered
employers throughout B.C. and are funded through insurance premiums paid by
employers and investment returns. In administering the Workers’ Compensation
Act, WorkSafeBC is accountable to the public through the provincial government,
which is responsible for protecting and maintaining the overall well-being of the
workers’ compensation system.
This model presents a different vision for the role of the Board and for compensation services.
Broadly speaking, the insurance model focuses on compensation services primarily as business
transactions. It provides coverage for certain insured events (injury) by assessing and paying
entitlements to workers for those events. This coverage is funded through insurance premiums
and investment returns. There is no mention of “stakeholders” or the Board’s special mandate
to work with stakeholders to meet their needs, especially the needs of injured workers. Instead,
the Board identifies as a “statutory agency”, and is “accountable to the public” (not stakeholders)
through the provincial government.
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Absent from the insurance model is any recognition that workers and employers are
stakeholders, and equal stakeholders, in a compensation system. Employers are premium
paying “customers” and the system’s role is to provide “coverage” (not compensation) for
insured events (injury). The obligation for oversight is for the “well-being” of the compensation
system. Workers, as legitimate participants, are invisible.
In practice, the framework essentially translates the worker’s experience of injury and RTW into
an entitlement matter and entitlement is determined by Board policy. There is little in the
insurance model to encourage the Board to have a broader perspective to assist the injured
worker to maximize recovery or rehabilitation.
Research at other compensation boards has shown that, with this insurance approach, front-line
staff tend to regard employers primarily as the source of cash to the Accident Fund while
workers are primarily seen as taking cash away.22 With this focus, front-line staff and/or
leadership can easily develop attitudes of resistance, and sometimes hostility, to the “outflow” of
entitlement benefits, feeling like they need to protect both the employer and the Accident Fund
from workers “demands”. In this Review, there was ample evidence of this culture, with many
workers reporting instances of being treated them with deep suspicion or hostility. Many many
workers reported that when talking to Board staff, they were not believed, treated like they are
lying or cheating, or made to feel like criminals.
There were also more than a few reports of services practices which threw up barriers to claims
entitlement issues. These included:




Prolonged “broken telephone” communication routines, where the claim owner would
return calls only at times when the worker was not available, despite repeated requests
for other times.
Worker’s evidence or written requests were repeatedly ignored or misfiled or lost,
including one case publicly identified by the Provincial Ombudsperson. In one case, the
worker had repeatedly faxed the same information and characterized her case manager
as acting like a “Squirrel hiding stuff.”

It appears that there is little remedy and little accountability for service practices which constitute
maladministration.

22

Eakin, Joan M., Ellen MacEachen, Elizabeth Mansfield, and Judy Clarke. The Logic of Practice: An
Ethnographic Study of Front-line Service Work with Small Businesses in Ontario's Workplace Safety and
Insurance Board. Final Report to the Research Advisory Council of the Workplace Safety and Insurance
Board, Toronto, Ontario, April 9, 2009. http://ellenmaceachen.ca/wp-content/uploads/2017/02/Eakin2009-Frontline-IWH-WP346.pdf
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“Moral Hazard” Ethos: Negative Impact of Compensation Benefits
Another aspect of Board culture is its general ethos or vision regarding the role and purpose of
compensation benefits.
Currently, this ethos includes the concept of “moral hazard”. This is a view that compensation
benefits encourage a worker’s dependence, helplessness and prolonged disability and in doing
so, create a moral hazard for the injured worker. According to this view, a worker who is injured
needs to be “incentivized” to return to work and this is best done by making compensation
benefits less financially attractive than a full working wage.
This view was very much a part of the 2002 legislative changes which virtually eliminated the
loss of earnings pensions and reduced the PFI pensions under section 23(1) of the Act.23
While implementing these legislative changes, the Board reduced the discretionary vocational
rehabilitation benefits by over 98%, stating:
Since section 23(1) awards provide the maximum incentive to return to work, it is
expected that a worker with a section 23(1) award will return to work without any
need for VR intervention.24
The “moral hazard” approach is still very much a part of Board culture. A group of case
managers made the following anonymous submission to the Review:
We have concerns regarding the view point that worker-centric means giving
workers what they want, even if this goes against policy or is actually harmful them
in the long run. By making workers more dependent on WorkSafeBC we create
learned helplessness and become more of a social service agency than the original
intention to assist in recovery and return to function. Is increased entitlement or
increase service what workers need? What we really want is less disability. We
have all witnessed the negative effects of disability on our workers and their families.
…
Entitlement to monetary items (such as increased wage rates, LOF, VR entitlement,
LOE) only reinforces severe and prolonged disability because there is a “pot of gold”
at the end of the claim.
Within the “moral hazard” ethos, compensation benefits, especially monetary benefits, are seen
as having a negative role. This is sometimes directly addressed with injured workers. Several
workers reported that they were warned by case managers not to think that their traumatic
injuries had just won them a “pot of gold.”

23
24

Loss of earnings pensions have since increased significantly.
See Policy Discussion Paper, Vocational Rehabilitation, July 12, 2002, page 5.
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Inherent in the “moral hazard” ethos is a series of definitions and assumptions. “Disability” is
effectively equated to being dependent on compensation benefits. “Independence” as a goal
means being independent of compensation benefits. The Board seeks to make workers
“independent” by denying benefits and when workers are more “independent”, they are “less
disabled”. In this way, a “disability” is defined away, without reference to the worker’s actual
experience of impairment and barriers. It is also an approach which assumes that the primary
barriers for disability are within the worker’s control and primarily consist of a worker’s
reluctance to return to work. According to this approach, a little financial hardship is the best
medicine.
The “moral hazard” ethos, is not compatible with a worker-centric service delivery because, at
its core, the “moral hazard” ethos does not have a true vision of “independence” or “disability”.
It is focused on reducing benefits and entitlements, discounting the views of injured workers and
dismissing disability issues rather than assessing them. It positions the Board as adversarial to
the needs (“demands”) of injured workers and so systemically disregards the worker’s
experience of injury. This is highly unfair and disrespectful. As one long-time worker advocate
put it, in 45 years of representing injured workers, not one of the them said “This is fun” or would
not have traded their compensation benefits for good health and an injury-free life. The “moral
hazard” ethos is also incompatible with a positive role for the Board in disability management.
ASSESSMENT OF BOARD CULTURE AND SEVICE DELIVERY
The ”insurance model” (especially in concert with a “moral hazard” ethos) is not a sound
foundation for a worker-centric compensation system for several reasons:
a) As a service model, it restricts the Board’s role in and responsibility for the worker’s
injury, recovery and disability. Largely, the Board is kept to a narrow band of
entitlement decisions, rather than engagement with the “whole worker”. Many workers,
turning to the Board for help in recovery or RTW, were told “That’s not my problem”.
b) In its current form, Board decisions are often decided with reference to policy, practice
guidelines or CMS guidelines rather than a worker’s (or employer’s) evidence. The
single dominant theme to the Review is that workers (or employers) do not feel “heard”
To a great extent, this is because under the current model, the compensation system
largely does not want to hear from them. The quality of Board decisions are also
adversely affected.
c)

A personal Injury is a deeply personal event. In many cases, recovery and disability
require some consideration of individual circumstances and a personal touch. The
insurance model largely reduces service delivery to a business transaction, conducted
by phone and mail. This is not sufficient service to reduce real disability.

d) The model does not envision workers or employers as stakeholders, but as “customers”.
In most areas, except policy consultations, there is a striking lack of meaningful
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consultation between the Board and most stakeholders. One exception is the
Employers’ Forum which has developed consultation channels with the Board around
some service practices. But the service model of an insurance company measures its
performance in business terms (KPIs, statistics), not in terms of stakeholders needs or
inputs.
As a service model, this service model excludes stakeholders in general , injured workers but
also a diversity of employers. My recommendation to improve the confidence of stakeholders in
the compensation system takes this into account.
A Worker-Centric Approach to Service Delivery
What is the alternative? One case manager raised an important point:
My concern is that a ‘worker-centred’ approach, such as Mr. Petrie appears to be
advocating, will be misunderstood/misconstrued to simply mean “more money, more
benefits” but without a vision of how this actually promotes independence.
Please do not misunderstand my underlying principle: I do not want to deny any
benefits that assist our workers in working toward independence…Many of our
workers, particularly the more significantly/severely injured, truly need substantial
support, often for life. I do feel that we serve our injured workers… best when we
help them regain as much of their former life as possible….
I agree that a worker-centric compensation system needs a vision. But the vision should be one
focused on achieving true independence for injured workers and not one which defines it as an
absence of compensation benefits. And it must be developed within the foundational principles
of the Historic Compromise. Specifically:


The Petrie definition of a worker-centric system gives the Board a clear vision and role:
to support an injured worker to the extent of maximizing their recovery from their injury
and restoring them as much as possible to their pre-injury employment status. I
recommend this as a guiding vision for a renewed Board culture.



In the modern context, this vision must incorporate the biopsychosocial model of
disability, which is now the internationally accepted understanding of disability. This
model includes a recognition that many barriers involved in a worker’s disability are
social and beyond the worker’s control. The Board has an important and positive role in
addressing each worker’s disability, and for a work-caused injury, has the responsibility
to do so. It must recognized that some disabilities will truly need substantial support
from the Board, often for life; and



Return to work (RTW) is an important objective of a worker-centric compensation
system, working within the biopsychosocial approach to disability. RTW issues at the
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Board are assessed from this perspective and from best practices for disability
management, following Guidelines set out by the International Social Security
Association (ISSA) and based on the following seven principles:
o
o
o
o
o
o
o

Holistic process
Early Intervention
Individualized Approach
Active participation of the individual
Collaboration
Qualification of Experts
Monitoring and Evaluation

This “best practices” approach to RTW calls on the Board to have a service culture with a level
of agility and expertise which, at present, it does not have. In my view, to modernize and
achieve its RTW objectives, the Board must develop a fundamentally different service delivery
model, including how it makes, corrects and implements decisions. This service culture must be
worker-centric and effective so it is done in a way which has the confidence of all stakeholders.
In particular, if RTW is simply used as a quick way to get injured workers off benefits, RTW
efforts will have no credibility and will not be effective for most workers. Injured workers will
correctly have no confidence in such a compensation system. But the service delivery must
also be accessible, cost-effective and appropriate for all employers, including small employers
to ensure employer confidence as well.
What would such a culture look like in practice? This Report provides some specific
recommendations for changes to service delivery and case management in keeping with a
worker-centric focus and this vision of independence. In particular, it means, as an
organization, abandoning the “moral hazard” approach to compensation benefits and its
attendant harms. It means supporting workers in their particular disability journeys and
recognizing how difficult they are. The following vision came from an injured worker, a
mental health care worker who was recovering after being badly beaten by a client:
If you want to stop the violence, return individuals to work faster, have a successful
recovery rate, then everyone who is involved needs to change the way they
practice. If individuals are not treated well and continue to experience being
traumatized, how can this be helpful with their recovery. The mental stress that I
endured after the incident was far more damaging than the actual incident itself….
WCB needs to individualize cases, people are not automobiles we do not all come
from the same mold.
I needed someone to have my back and support me. I needed someone who was
completely neutral who did not have an agenda. I needed someone to stand up for
me when people were being unkind. I needed someone to coordinate services.
While this Report addresses specific issues in detail, I recommend that this new direction be
supported through legislation. Specifically, I recommend that the Act be amended to include a
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preamble or statement of purpose, as has been done in several other jurisdictions.25 A clear
statement of purpose in the legislation confirms that the Board’s proper role is to assist injured
workers in the recovery and rehabilitation process and that it is not harmful to the worker to do
so. Such legislative statements also confirm that the Board is founded on the principles of the
Historic Compromise and these principles constitute its core mandate.
It would also ensure that the Act defines its core remedial purpose (among others
identified in the Historic Compromise) and that this remedial purpose is given a “fair, large
and liberal construction and interpretation as best ensures the attainment of its objects” as
required by section 8 of the Interpretation Act. This is a crucial first step in modernizing
the service culture in the B.C. compensation system.
Finally, a preamble and statement of purpose would also assist in explaining the meaning
and object of the Act to decision-makers and lead, over time, to greater consistency in
decision-making and Board culture.
Having reviewed the provisions in other jurisdictions, I recommend that a preamble and
statement of purpose be modeled on the language in the Yukon Act but modified for
British Columbia. I have set out recommended wording for a preamble/statement of
purpose in the attached recommendations, in addition to the general recommendation
below.

RECOMMENDATION #1
I recommend that the Workers Compensation Act be amended to include a preamble and
statement of purpose as set out in detail in the Attachment to Recommendation #1.

There are a few elements of service which are essential to a worker-centric service model and
these are addressed below, in the context of current Board practices:




Effective and Respectful Communication
Effective Consideration of Individual Circumstances and Evidence
Patient-Centered Medical Care

Improvement in Board service in these particular areas begins with a clear channel to hear and
understand the experiences of injured workers with compensation services. Only by listening
and fully hearing their experiences with injury and disability – what does and does not help –
can the compensation system develop effective worker-centric services. I particularly thank the
over 150 workers who publicly shared their experiences and recommendations with this Review.

25

Purpose Statements/Codes of Conduct Jurisdiction (WCB-IR-0003(4))
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(NOTE: Employer’s concerns about these same areas are noted throughout and their particular
issues are more fully addressed in the RTW context.)

The Experience of Injured Workers is Not Heard.
The Board measures its performance in several areas, using Key Performance Indicators
(KPI’s).26 One of the ten key KPIs is “improved injured workers’ rating of overall experience”. In
2018, this rating was based on a random survey of 800 workers conducted by a market
researcher. The 2018 KPI measurements were that 79% of injured workers reported a “good or
very good” “overall experience” with the Board, 7% (56 workers) said they had a “poor or very
poor” experience and presumably, the remainder 14% reported an “average” experience.
I have concerns about the use of this figure to measure “worker satisfaction”. It may be a
helpful snapshot if it is understood as providing limited feedback (structured response on a
rating scale) on a limited random sample about a complex experience (compensation). It may
well flag service attention points. However, as a KPI, the rating purports to measure worker
satisfaction for purpose of assessing the Board’s delivery of compensation services to injured
workers. A rating of this nature is simply not up to this task. It is a poor substitute for
meaningful measures of worker satisfaction with Board such as qualitative feedback from
injured workers (exit interviews, open-ended questionnaires) or meaningful consultation with
worker representatives.
As a KPI, it also gives a public impression that Board performance can be measured by a
simple “worker satisfaction” rating, that a level of “dissatisfaction” is to be expected from
workers whose claims are not accepted and that overall rating results indicate that workers are
largely satisfied with the Board’s service performance. This public stance does a disservice to
the Board. It explicitly dismisses “dissatisfaction” as primarily due to “sour grapes” and masks
some serious service delivery issues. Issues which are not recognized, cannot be addressed. It
is also inconsistent with the high level of complaints from injured workers, which prompted this
Review. In light of other measurements, it is highly unlikely that the voice of the customer
measurements are fairly representative of the experiences of injured workers. A retired, longterm director of the Board wrote in his submission to the Review:
It is absolutely ludicrous to claim that 93% of workers and/or employers today are as
satisfied as the current Board proudly boasts. I am reminded of a Disraeili quote
(often attributed to Mark Twain) “There are three kinds of lies: lies, damn lies and
statistics”. I have met hundreds, if not thousands, of workers during my career and I
seriously doubt that even 50% were reasonably satisfied”.
26

2018 Annual Report and 2019-2021 Service Plan (page 30). Publication date: May 31, 2019
https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2018-annual-report/2018annual-report-2019-2021-service-plan?lang=en
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In the context of the complaints below, this KPI engenders little confidence that the Board
appreciates or is committed to improving service to injured workers. I recommend that it be
discontinued, at least in its present form.

Other Indicators of the Experience of Injured Workers
Every year, there are almost 2,000 complaints made by injured workers to a combination of the
Board’s Fair Practices Office (FPO), the office of the Provincial Ombudsperson (PO) and the
constituency offices of Members of the Legislative Assembly of British Columbia (MLAs). A
summary of these complaints and the various complaint process are set out in Appendix 13.
The public consultation process in this Review gave considerable insight into WHY some
workers, particularly seriously injred workers, had poor or very poor experiences with the Board.
Almost without exception, the workers who had the worst experiences were workers with
serious or multiple injuries, head injuries or concussions, psychological injuries, older workers
who may be expected to have a hard time with RTW or VR and young workers who were
seriously injured, especially if they lived out of province. Most complaints were from workers
with these types of injuries, rather than from workers whose claims were denied. After listening
to numerous of these individuals, I believe that there is much to be learned from consulting with
individual workers and their representatives, including the following:





Many of the workers who presented at the public hearings made numerous complaints
to various levels for many years, and often had “threat’ codes on their files. To a person,
their presentations to the Review were respectful, thoughtful and helpful. They just
wanted to be heard. Many wrote or called afterwards to thank me. In my opinion, the
Board’s attitude towards injured workers who complain is dismissive and likely
exacerbates their negative interactions with the Board.
Often at the root of a very dissatisfied worker, is either an unfair or unexplained decision
or a hostile or rude interaction. The unfairness, unaddressed, can and does fester.
Instead of dismissing complaints as a “part of doing business”, there needs to be an
effective mechanism to hear and address complaints. 27

This assessment is based not only on the public presentations by injured workers but also on
the presentations and submissions of experienced worker representatives and on my authorized
review of many claim files.

27

While this section addresses worker complaints, it is clear from my consultations that many employers
also have complaints. All are addressed in the later section on a complaint resolution.
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Finally, the results of the online questionnaire are remarkable: 878 workers responded, of
which 543 (about 66%) had their claims accepted. Injured workers with accepted claims
provided when asked about their level of satisfaction with particular aspects of the Board
process.

o
o

Level of
satisfactio
n with:

o

Very
satisfie
d/
satisfie
d

o

Average

o

Unsatisfie
d/
Very
unsatisfied

o

Applicatio
n Process

o

25.64%

o

20.98%

o

53.26%

o

Board’s
Communi
cation

o

15.46%

o

16.56%

o

66.63%

o

Quality of
Decisions

o

14.48%

o

13.01%

o

71.04%

I understand that workers who chose to fill out a questionnaire, like those who attend a public
hearing, are not likely to be those who were satisfied with the Board, and I do not consider that
these figures represent a “full picture”. But the results are strongly indicative of a serious level
of discontent about the Board’s services, from workers with an accepted work injury. Overall,
there is a considerable lack of confidence about the quality of the Board’s decisions in those
cases.
There is no doubt that complaints about service, treatment and decisions are endemic to
compensations’ difficult mandate.28 The question is, how should complaints be understood? In

28

A complaints office was first recommended in 1966 by Mr. Justice Tysoe. By 1987, the BC Office of the
Ombudsperson noted that about 25% of its office’s resources were devoted to handling compensation
cases.
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my experience, individual stories are in the nature of a “Proof of Concept” – how does the
compensation system actually work or not work in the execution of its difficult mandate? The
KPIs target is not helpful. It confirms the general profile but masks the problem and with it, an
opportunity to correct systemic and individual areas in need of change.
Later in the Report, I recommend that an external Fair Practices Commission be established
and report annually to the BOD, on both individual and systemic complaints. In my view, this
type of report would assist the BOD in its understanding of stakeholder satisfaction.

#1. EFFECTIVE AND RESPECTFUL COMMUNICATION
There was a strong response by all stakeholders that Board’s communication practices and
capacity should be a top priority for this Review under its TOR. Stakeholders – workers and
employers – expressed concerns or dissatisfaction with Board communication practices and the
responses covered a wide-range of issues from technology to staff conduct. Many emphasized
the important role of communications in compensation outcomes. These many issues are
discussed below, together with recommendations.

Issues in Service Conduct by Telephone
Teleclaim :
While there were many positive comments about Teleclaim staff, there was a general concern
about the practice of using a verbal form of communication alone to provide the evidentiary
basis for a claim. There were additional concerns by workers who were not fluent in English or
who had difficulty accessing or speaking on the phone. As one stakeholder noted:
The current Teleclaim process operates under the expectation that injured workers
will be able to verbally provide a complete and comprehensive account of the
mechanism of injury through one telephone call. This has had disastrous effects on
claims from a creditability standpoint.
I recommend that the Teleclaim process be amended to the worker an optional questionnaire to
provide a fuller written statement of the mechanism of injury to supplement their application.
Communication by Telephone:
Many of the communication issues identified in this Review related to phone contact (or lack
thereof) between various parties outside the Board and claim owners. Workers, employers,
health care providers, and representatives gave detailed descriptions of their difficulties in
making phone contact with claim owners.
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At the Review’s request, the Board’s provided the following call answer rates in the table below
(WCB-IR-0056):

The table shows that calls to entitlement officers are answered 26% of the time and calls to
case managers are answered 16% of the time. These are the figures which document the
common complaint that call messages left are not directly answered or are not returned. 29 The
Board is aware of this problem and issued the following Problem Statement:
Problem Statement:
Some case managers struggle with managing telephone communication with our
clients. The time it takes to listen to voicemails, return phone calls, and take
repeated calls takes time away from recovery and return to work activities.
However, failure to answer calls or return calls has consistently been identified as a
communication issue, while negatively impacting our VOC results.
The Board began to pilot a new model for call management but had to put this project on hold in
July 2019 due to what are described as technical problems.
The low response rate may well involve staffing issues as much as technology. Claim owners
told the Review that meeting the system demands for case management tasks prevents them
from contacting and returning calls. As one case manager put it:
It is very contradictory to have a “worker-centric” model yet be pressured all the
time, as a CM, with metrics and statistics. CM claims are typically difficult and
challenging, and interview calls, especially initial ones, can average close to an hour
in duration. Calls from distressed clients or clients with mental issues also take a
long time, no matter how brief we may try to keep them…..A CM gets an average of
15-20 calls per day; it is impossible to answer the phone for every one of these calls,
plus listen to the many voice mails, and place outgoing calls, in addition to all other

29

WCB-IR-0074 regarding WorkSafeBC’s new telephone system; specifically, features that allow tracking
of staff phone call answer rates and support improved response to incoming calls.
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worker required of a CM; there is not enough time in one day even based on phone
call work.
Personal service is an important factor for building trust among all stakeholders. It is critical that
any impediments to good personal service be effectively addressed and I note that this has
been successful in other compensation bodies. 30 I consider that the Board has sufficient
resources and expertise and that the current leadership seems clearly focused on this goal.
However, even with an improved phone system, phone contact is problematic way to effectively
communicate through a compensation claim.
The Review heard many examples of communication difficulties caused by the Board’s reliance
on telephone communication to contact injured workers. These examples included:






Workers working in rural locations or on shift work had difficulty making phone contact
with a claim owner due to their schedules. Sometimes, their “telephone tag” would go
on for weeks or even months, leading to great frustration on their claims.
Workers who did not speak English had difficulty in initiating a call. (If the worker
received a call from the claim owner, the translator with the Language Line Service was
pre-arranged by the claim owner.)
Worker with a severe larynx injury could only manage a broken or short conversation
once every several days. Sometimes, she would arrange for a neighbour to call for her
and leave messages and she had great difficulty in responding to a claim owner’s call.
o These problems are inherent in telephone communication. Phone calls require both
parties to be available at the same time and to speak clearly in a mutually intelligible
way.
o Phone calls are also a very problematic way to collect evidence. Many workers took
issue with the claim owner’s written summaries of their exchanges, saying that claim
memos were incomplete, inaccurate or misrepresented the workers’ information.
These same issues were noted by some employers. These disputes are difficult and
often become issues in complaints and appeals.
o Communication modalities have changed rapidly over the last few decades and other
forms of two-way communication like emails and text messaging are routinely used
outside the Board.
o Yet the Board’s relies almost exclusively on mail and telephone exchanges to
communicate with stakeholders. Given the current limitations of these modes and
the Board’s current level of service, I strongly recommend that the Board modernize

30

The EAO told the Review that they have been able to put in place a system that ensures all calls have
a warm transfer that results in positive actions on all calls.
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and improve its communications with stakeholders by adopting additional new forms
of communication, including email as set out below.
I also recommend that the Board install a system for recording phone calls for quality control
purposes, such as is used in most businesses today. Such a process would have the
advantage of providing a back up for both staff and stakeholders regarding the content of any
particular call.
Email – a communication option
The Board has as a practice of not allowing email to be used as a form of electronic
communication with outside parties. In answer to questions, the Board has stated that email
communications are not authorized due to potential privacy concerns.
However, last year, an email pilot was conducted out of the Courtenay office for all claims, after
being vetted by the Board’s Legal Services Department. In this pilot, all claim roles were able to
communicate with workers, employers, worker representatives, employer representative and
providers by email. The email content was permitted for transactional information. It was not
permitted for sensitive personal or medical information, decisions or resumes. Workers were
asked individually if they wished to participate, and those workers wishing to participate did so
with informed consent. Employer participation in email communication was similarly voluntary.
The project received positive feedback from Board staff, managers, workers, and employers
that included:






Better service to workers and employers in remote areas
No more phone tag
Emails were answered right away, that day.
There is better, clearer documentation of communications
Administrative tasks and forms can be communicated with the emails.

During the term of this email pilot there were no breaches of privacy. There was no inundation
of emails. The emails did not replace phone calls but anecdotally the number of incoming
phone calls decreased significantly. The project also found some unexpected efficiencies. In
effect, the communication purpose could be completed by each party at different times, when it
was convenient and when that party had prepared an answer.
There were some challenges in integrating emails with CMS. There was no ability to email
directly from a CMS file or count email communication to a worker or employer as a CMS
contact. These technical problems are likely readily resolvable.
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While both management and staff in the Courtenay office gave very positive reports on this pilot,
this pilot does not appear to have been advanced for further consideration or be widely known
at the Board. This is a concern.

RECOMMENDATION #2
That the Board implement the use of email in its communications with stakeholders and third
parties throughout the compensation process as soon as possible.

On-line Services
There were a number of comments, mostly positive, that on-line services had made certain
documents more accessible, especially for disclosure, claim files and certain documents for
employers through the employer portal. I gather that consultations are on-going in this area.
From various responses, I would make the following comments for improved of service delivery
for on-line services.


Some workers and some employers had difficulty with these on-line services. The
Board’s web-site seems to require a high degree of literacy and computer literacy. I
recommend that the Board provide a “Help Line” number with personal service to assist
stakeholders with these on-line services.



In some areas of the province, internet service is expensive or not reliably available or
not available at all. I recommend that the Board have a communication strategy for
providing better electronic access to its services in such locations. Various suggestions
given to the Review included having the Board:



Partner with other provincial programs like WorkBC to have computer time and/or
dedicated computers available for use by workers and employers in that area who do not
have access to computers or internet.[ Such access is currently not possible].



In serious cases, contribute to the cost of a cellular plan to allow injured workers access
to texts, emails and phone messages with the Board and doctors. [Many farmworkers
use this technology in the field.]
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Other Modes of Communication – General Comments
Many stakeholders commented that some social media modes of communication are ideal for
better one-way education. The Board could make more videos explaining the claims and
compensation process, with closed captions in multiple languages, with overlays. These videos
could be pinned on YouTube, the Board’s website or on other social media pages. I believe that
stakeholders – employers and workers - would be interested in participating in the creation of
these materials for their specific workplaces or populations.
Others commented that apps can offer interactive efficiencies in the compensation context and
noted that several companies have developed interactive platforms which allow real-time multiparty communications for informal problem solving during a RTW.
Some doctors commented that an interactive portal for physicians would be helpful.

Servicing Many Languages and Cultures
The Board currently contracts interpretation services through “Language Line”. This allows a
claim owner to arrange for an interpreter join on a scheduled phone call with a worker or
employer. The Review heard from many frustrated stakeholders, especially farmworkers and
their employers, that there were significant limitations involved in this approach. The common
complaint was that such interpreters were not familiar with the nature of the work or
compensation terminology, so there was confusion and a lack of confidence that information
was clearly received or conveyed.
A Board officer made the following comments and suggestion:
Be more multilingual in our communications, information, and staff. Many BC workers’ and
employers’ first language is not English. Yet, the majority of our mailings, sources, publications
etc. remain in English only. Therefore, we suggest including a standard, multilingual message
[sample from Metro Vancouver was provided] such that whoever receives written
communication from us can better appreciate the importance and urgency of the content….
Workers are more open and comfortable interacting with us when we speak their
languages. Although we have access to a 3rd party translator/interpreter service,
sometimes the important details get lost in translation or misunderstood, especially
when the translator or interpreter does not have the necessary understanding of our
terms and processes. Having our own multilingual staff to properly translate,
interpret and communicate with injured workers would be beneficial.
This approach would make effective use of Board resources and bring the same lens of
diversity and inclusiveness to Board communications as now exists in other public bodies. It
would also acknowledge and promote diversity in the hiring of Board staff. I recommend this
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approach to supplement the Board’s use of “Language Line” which still may be needed in many
exchanges.
Decision Letters – The Need for Plain English with Reasons
The Review heard from many participants – workers, families, employers, third parties – that the
Board’s decision letters are complex, bureaucratic and difficult to understand.
Many workers reported not only being confused by these letters but also overwhelmed,
humiliated or beaten down by having important decisions about their injury delivered through
bureaucratic, incomprehensible jargon.
In particular, many workers report trying to puzzle through verbatim passages of Board policy as
part of the decision only to give up trying to understand the decision. It is a common experience
with worker representatives and the WAO to have a worker arrive with a decision letter and
inquire, “What does this mean?”
I also saw a significant inconsistency in the quality of decision letters. Some set out evidence
and reasons while others contained very little information and simply stated the policy and the
decision. Some decision letters still displayed the template options. Almost all cited long
passages of policy.
I recommend that the practice of quoting long passages of policy be discontinued. It interferes
with the clear and respectful communication of that decision and it is confuses or obscures the
basis for the decision. In my view, it is essential that the Board’s written communications be
done more clearly, substantively and respectfully, making the reasons for a decision are
transparent.
I also strongly recommend that the Board commit to a “Plain English” approach to decision
letters. If this is adopted, form letters will need to be reformatted and staff will need guidelines
on how to adopt this approach in their written communications. I recommend that the Board
engage a subject matter expert in “Plain English” adaption to ensure this approach is
undertaken efficiently and professionally, as has been done by many other organizations.
In my view, the changes to decision letters should include:




Decision letters should set out the decision in the initial paragraph. The letter should
then briefly summarize the key evidence and the reasons (from evidence and policy) for
the decision.
The literacy standard should be whether the average worker or employer with a grade 8
education could easily understand letter, including the key decision in the letter.
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If a detailed reference to policy is necessary to explain a decision, the decision letter
should provide a simple summary of the key policy point and note that the full policy is
attached.

RECOMMENDATION #3
The Board commit to a “plain English” form of written communication of its decisions and
develop guides and form letters to support this practice.

Respectful Communication with all Stakeholders
In the public consultations, one of the overwhelmingly common complaints was about
disrespectful, rude, hostile or unfair verbal communication by Board officers. This matter was
raised by all stakeholders, injured workers and employers, and was a dominant theme in the
questionnaire responses.
All stakeholders – injured workers and employers – have a right to be treated respectfully and
with respect by Board staff at all times. The Board recognizes this basic tenet of good service
delivery and has recently made respectful communication an important “brand” issue.31
However, the recent initiative consists largely of a staff guideline, with stakeholder feedback
drawn from “Voice of the Customer” (VOC) surveys. This initiative over-simplifies the
complexity of the communication issues and provides no transparency or remedy for
stakeholders.
Previously, the Board made a strong effort to address this issue for employer stakeholders. In
2012, it issued a public document, the Employers’ Fairness and Service Code32 (Employers’

31

WorkSafe recently published a Code of Business Ethics and Behaviour (effective February 1, 2019)
setting out policy and guidelines for staff conduct. While much of the Code relates to human resources
issues, the Code requires staff to “behave in a manner that reflects our WorkSafeBC character –
respectful, caring, fair, knowledgeable, understandable, and responsive.” (p. 10).
https://www.worksafebc.com/en/resources/about-us/guides/code-business-ethicsbehaviours?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23
q%3DcODE%2520OF%2520bUSINESS%2520eTHICS%2520AND%2520BEHAVIOUR%26sort%3Drele
vancy%26f%3Alanguage-facet%3D%5BEnglish%5D
32
Employers’ Fairness and Service Code, 2012 Workers’ Compensation Board of British Columbia,
updated June 2019. https://www.worksafebc.com/en/resources/about-us/guides/employers-fairness-andservicecode?lang=en&origin=s&returnurl=https:%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q%3DEmp
loyers%2527%2520Fairness%2520and%2520Service%2520Code%26sort%3Drelevancy%26f:languagefacet%3D[English]&highlight=Employers%27+Fairness%2Band%2BService%2BCode
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Code). The Code included both basic customer service standards in plain English and a
description of the “rights” of the employer, including:

o

Right to courtesy and respect

o

Right to privacy and confidentiality

o

Right to fair treatment

o

Right to access and communication

o

Right to complete, accurate, clear and timely information

o

Right to pertinent advice

o

Right to question our decisions

According to employer questionnaire responses from employers, these basic standards are not
being met, at least not consistently. And the standards do not apply to communication with
injured workers.
The standards set out in the Employers’ Code do not constitute a high bar. They represent a
basic standard of service delivery that should be part of a compensation tool kit and the
professionalism expected of Board staff in dealing fairly with all stakeholders.
While the Employers’ Code sets out excellent standards for respectful communication, clear
standards alone are clearly not sufficient. To be effective, service standards require full
implementation and mechanisms for accountability. Board staff often face difficult, real life
situations and they need the support, leadership and resources of the Board to consistently
achieve these goals in their day to day work. However, the Board must also establish
appropriate accountability mechanisms to monitor, correct and if necessary enforce the service
standards. It appears that the Board has some difficulties in this area and I leave this as an
attention point.
Given the many reports to this Review and the importance of this issue to all stakeholders, I
recommend that the BOD publish a Code of Conduct for Fairness and Service which sets out
the rights of all stakeholders to specific service standards. I recommend that the Code of
Conduct also include an accessible and transparent path (informal and formal) to remedy any
breaches. In my view, a formal public commitment to the Code of Conduct is the only way to
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improve stakeholder confidence that a basic level of respectful communication is important to
the Board and that breaches will be addressed.
This important step should have legislative support. I recommend that the Act be amended to
include a provision requiring the Board to establish a detailed Code of Conduct for Fairness and
Service for all stakeholders. The Alberta Act is a good model for the wording of this legislative
requirement. The Act should also provide that the Code is separate from Board policy and
therefore a breach of the Code of Conduct is not an appealable Board decision but may be
addressed by the Fair Practices Commission, as recommended in this Report.
I recommend to the Board that it adopt a Code of Conduct modeled on the 2012 Employers’
Code (adapted to be appropriate for all stakeholders) and that it include both an informal and
formal complaint options. The informal option could refer stakeholders to an internal liaison or
complaints officer who will try to resolve the issue informally with the stakeholder and the Board
officer. If the matter is resolved informally, there is no record of the complaint. If the matter is
not resolved, the stakeholder may pursue the matter with the Fair Practices Commission.

RECOMMENDATION #4
That the Workers Compensation Act be amended to require the Board to develop and publish
a Code of Conduct.
That the Board develop a Code of Conduct for Fairness and Service for all stakeholders
based on the present Code for Employers and publish this Code on its website and on all
forms.

Role of Empathy and Support to Injured Workers/ Words Matter
There is a human aspect to injury that requires compensation service delivery to be different
from that of an insurance company. As one worker said, we are not like cars – just bang on a
new fender and we are good to go. Injuries, especially serious injuries, affect all aspect of a
worker’s life and impose a burden on workers and their families far beyond the worksite. This is
part of the Historic Compromise as noted in the Petrie Report:
Workers bear the heavier burden of dealing with the pain and suffering resulting
from the injury, the disruption to their lives and livelihood, and the financial stresses
that often accentuate the resulting disablement.33
In addition to the visible burdens, there is the less visible journey that an injured worker (and
family) must make, in adjusting to a life with a permanent impairment. It is different for every

33

Page 66, Petrie Report.
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worker. The changes from an injury can be profound, requiring a change of work but also of a
way of life.
For many workers, their communication with a claim owner plays a key role in their adjustment
to a difficult situation. The critical importance of communication at certain stages gives the
Board an important (an inexpensive) tool in the recovery journey– empathy and support. But it
also gives Board officers enormous potential to play a negative role, unintentionally or
otherwise. In many presentations, workers highlighted the key role played by a case manager’s
communication in their journeys of recovery. Their testimony confirms research findings that
supportive communication with a claim owner can be an important step in rehabilitation.34 The
opposite is also true.
Sometimes, appreciating the extent of this impact is only possible by listening to the life stories
of injured workers. Attached in Appendix 4 is one such story. This unedited statement was
presented at a public hearing by Kristin Thompson, the wife of an injured worker, Caley
Thompson. Like so many other presenters, Kristin and Caley provided this story so the Board
could learn and improve in its service to injured workers in the future. I attach this statement
because it includes detailed instances of both supportive and negative interactions with claim
owners and the impact of those interactions. It is also powerfully written and representative of
so many of the personal accounts to this Review, presented by injured workers and/or a family
member. There were many other powerfully written and/or presented cases and with greater
resources, this Report would have included many other case studies as well.
The Thompson story includes the following excerpts:
It was the caseworkers understanding and appreciation for the circumstances that
gave Caley the confidence to move forward and continue on his path to returning to
work as a millwright. For that I will be forever grateful.
The case worker that had been assigned to our file was the exact opposite from our
previous case worker. She didn’t believe my husband. Because of that she wouldn’t
listen to anything that he had to say and would constantly talk over him. She had a
knack for leaving all the important information she needed to pass on as a message
4:30 on a Friday afternoon, so we were not able to return her call until Monday and
got to stew over any bad news all weekend until we were able to get an explanation.

34

The “Toxic Dose” of System Problems: Why Some Injured Workers Don’t Return to Work as Expected,
Journal of Occupational Rehabilitation (2010) 20:3 pp 349-366; Preserving Workers’ Dignity in Workers’
Compensation Systems: An International Perspective, Journal of Industrial Medicine 55:5219-536 (2012);
The Logic of Practice: An Ethnographic Study of Front-line Service Work with Small Businesses in
Ontario’s Workplace Safety and Insurance Board. Final Report to the Research Advisory Council of
WSIB, April 9, 2009.
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…nowhere was I able to find any documents on what is expected of the case
worker. What policies are put into place to protect the employee. Even the
employees advocate office [Workers Advisors] wasn’t able to help us in this
scenario.
It has been the actions of the WCB and its advocates that have pushed my husband
to the point that he feels the only way anyone will believe his struggles is to end his
life.
If you able to take anything away from my story, please remember that how
someone is treated from the beginning of any processes, can greatly affect their
outcome. Lets create a tribe of people who are unbiased, not judgmental, and
supportive of the situations these workers are going through. Spending a little more
time listening and exploring instead of just stopping when you are not able to see an
obvious solution. Not everything is black and white. People are worth the time you
put into them.
Some injured workers, like Thompson, identified the positive force that words of encouragement
and hope played in their recovery. Several reported that there were occasions where the
understanding and compassion of a Board officer “literally saved my life”.
Others reported instances where a claim owner expressed indifference, dismissing a worker’s
urgent concern by saying “Not my problem”. This indifference to the reality of the “whole
worker” can be devastating, especially to a worker who is trying hard to recover and RTW. One
young worker appeared before the Review with supporters. He had been injured fighting
wildfires when he fell with a heavy pack. Despite an intense rehabilitation and RTW effort, he
was not able to return to his chosen occupation with its comradery, excitement and physically
active outdoor way of life. He was struggling to cope when his case manager told him to stop
complaining because he was “more than capable of pushing a broom”. This comment sent him
into a mental tail-spin, from which he was still trying to recover.
And there were several presentations were the exact words of a claim owner, spoken with
derision or hostility, were remembered as a fresh injury, years later. More than one worker
reported being called a “loser” and being sworn at by a case manager. One worker reported
that his case manager commented as a Board employee, he could do and say “anything he
wanted” because any negative impact on the worker was “non-compensable”.
One presenter spoke from a wheelchair, where he has been since he was injured as a young
man over 25 years ago. This worker successfully re-trained and has worked full-time for many
years and must be considered a success story. But for “lessons learned”, he offered this:
The quality of one’s life after suffering a minor or major injury, may be profound.
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[But] how I’ve been treated, to the lack of professionalism to the removal of personal
choice, respect, recognition and input has been in a lot of ways harmful…
A compensation service that is worker-centric should be founded on a deep appreciation of the
life adjustment that an individual with a serious injury must face and utilize the positive power of
supportive and empathetic communication. Some claim owners already utilize this approach.
Others do not.
I also recommend Board programs directed to adjustment issues, such as “Adjustment to Injury”
counselling. I also note medical practitioners and counsellors have special training in
empathetic communication. Both would be in-house resources for any staff training which may
be required, going forward.
But this is likely to be one of the most difficult areas in Board culture in which to affect widespread, consistent and meaningful change. It requires a change in the organization’s definition
of its role – to address the “whole worker” and issues of real barriers to RTW – and find ways to
change in some entrenched service delivery practices. I make no specific recommendations in
this area and leave it to the Board to find ways forward, in the context of this Report.
However, for there to be confidence that injured workers will be treated with respect, going
forward, it is essential that there be injured workers be protected from abusive communication
and that they, and employers, have access to an effective remedy, without retaliation, if they are
belittled or threatened or humiliated by Board staff. The remedy must be sufficient to restore
their dignity. In my view, only an ombudsperson type body, external to the Board and with the
authority to receive and resolve such complaints can offer this assurance. Below is my
recommendation for a Fair Practices Commission.
NOTE: It is apparent that once a claim owner develops an adversarial relationship with an
injured worker, the claim owner’s negative views colour that claim file and the worker’s
relationship with the Board through the life of that claim. And as noted above, many of the
worker appearing in the public hearings for this Review, had “threat codes” on their claim files.
In 2018, the Fair Practices Office raised the systemic issue that once a threat code was placed
on a claim file, it was left there without review. [Appendix 13] This practice has now changed as
a result of the FPO flag. I recommend that the FPO also be available to be a neutral party in
cases of ongoing conflict between a worker and a case manager, and assist if a change in case
assignment is requested or advisable.

Face to Face Communication
Face to face meetings were an important part of Board service in the past. While they may no
longer possible in all cases, this communication tool should be encouraged, and required in all
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cases where the worker has suffered a serious injury. These meetings could take place on
neutral ground such as a hospital or union hall or at a worker’s home, if that is appropriate in the
circumstances. (I understand that Board staff have had security concerns about home visits).
Also, options offered by technology should be considered. Skype provides an excellent way to
have face to face contact over distances. Seriously injured workers could be offered an IPad
(on loan) for this purpose.
If the service culture at the Board is going to change and become more “worker-centric”, more
Board staff will have to develop personal, supportive and compassionate relationships with
injured workers. This is very difficult without at least one face to face meeting.

#2: EFFECTIVE CONSIDERATION OF INDIVIDUAL CIRCUMSTANCES & EVIDENCE
A worker-centric approach to decision-making requires that a worker’s individual circumstances
be taken into consideration, the same requirement that underlies the best practices guidelines
for medical care and return to work. Quality decision-making also requires obtaining and fairly
weighing evidence sufficient to support a reliable conclusion. Currently, a Policy Review is
assessing how to draft new policy which takes court decisions about the Board’s approach to
evidence into account.
In this Review, it was striking the large number of respondents - workers and employers - who
identified that the Board did not obtain and consider relevant evidence of their individual
circumstances when making a decision that affected them. This included a wide range of
complaints such as:





the Board did not adequately investigate issues before deciding;
the Board did not consider, listen to or accept evidence;
the Board did not fairly weigh evidence; and
when presented with contrary evidence, the officer would say “if you don’t like it, appeal”.

The volume and variety of complaints about this issue suggests that there is a systemic problem
with the quality of first-level decision-making. From this Review, I conclude that certain
elements of Board culture and processes lead first level decision-makers to undervalue or
discourage the collection and consideration of evidence. This presents a significant stumbling
block to any progress towards a more worker-centric compensation system and poses a
significant problem in modernizing the B.C. compensation system to include an effective RTW
component.
The particular views and associated decision-making practices of concern (which appear to be
fairly wide-spread) are as follows:
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That Board decisions may be made primarily on the basis of policies and guidelines.
This is considered acceptable because Board policies are binding and because the
Guidelines attached to the worker’s diagnosis give a reliable framework (“one size fits
all”) and the result will be “average justice”; and
That the appeal process is the appropriate way to address additional or new evidence or
correct decisions.

Two policies which are particular flash-points are addressed in later sections - the “Plateau”
policy # 34.54 and the “Light Duties” policy #34.11. Issues concerning medical evidence and
the role of Board Medical Advisors (BMA) are addressed in the next section on “Patient
Centred Care”.
In this section I will address the more general framework regarding the role of evidence in the
Board’s decision-making process.
Merits and Justice – The Primary Principle
The fundamental principle of a worker-centric compensation system is that cases are decided
on the merits and justice of a case, a principle which has been fundamental principle in all
compensation systems.
In B.C., section 99(2) of the Act requires the Board to make its decision based on the “merits
and justice” of the case but in doing so must also apply Board policy. The additional
requirement to apply Board policy was introduced in 2002 for the purpose of improving the
quality and consistency of decision-making. Policy #2.20, which interprets this provisions, was
recently revised, effective July 1, 2019, to provide clearer direction about how decision-makers
are to address the “merits and justice” requirement in light of the dual requirements; that is,
“merits and justice” are to be considered when Board policy is discretionary or does not apply.
However, it is still the case that if Board policy is directive, the policy must apply regardless of
the merits of a case.
Consistency of decision-making is one of the key concerns expressed by the Employer’s Forum.
Consistency in decision-making, especially over a large range of cases, is very important as a
matter of fairness and for the confidence of stakeholders, particularly employers, in the
compensation system. However, consistency cannot mean making the same decisions for
everyone, regardless of merit. Such an approach will necessarily be unfair to some. One size
does not fit all.
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While quality decision-making was a goal of the 2002 amendments, it would be hard to argue
that section 99(2) of the Act has improved the quality of decision-making at the Board. As one
stakeholder put it:
What this language has done, whether intended or not, is to create circumstances in
which the merits and justice are not applied to the case…It leads to strict and
unbendable interpretation of policy overriding fundamental principles for decisionmaking.
From the consultations to this Review, I agree. My concern is that even with the amendment of
policy #2.20, Section 99(2) of the Act still imposes dual requirements on decision-makers and
does not ensure that “merits and justice” will be applied in every case. There are many ways to
achieve consistent decision-making in a large administrative body, without intruding,
intentionally or not, on a decision-makers’ ability and willingness to collect and consider
evidence or override ‘merits and justice” of the case.
Most other Canadian jurisdictions do not have legislation which gives Board policy any special
legal status under the Act. Most compensation systems, including Ontario, have legislation
which provides that cases must be decided on “the merits and justice of the case”. The Board
then enacts strongly worded Board policy which requires that both the Act and policy apply.
Board policy provide a clear path for decision-makers, including the use of discretion, but in the
end, the Act requires that merits and justice be applied. This gives primacy to “merits and
justice” at both the initial level and at the appeal level.
I recommend that the Act be amended to require that compensation decisions to be made on
the “merits and justice” of the case, as the foundational principle of Board decision-making. I
recommend that the Board then develop policy and appropriate oversight measures to achieve
the goal of consistent decision-making. This legislative and policy framework will assist and
support Board practices aimed at collecting and fairly assessing relevant evidence while being
mindful of the need for consistency in decision-making. It will also assist the development of a
service culture focused on communication and collaboration with stakeholders as well as on
Board policy.

RECOMMENDATION #5
That section 99(1) and (2) of the Workers Compensation Act be combined to read “The Board
may consider all questions of fact and law arising in a case and must make its decision based
on the merits and justice of the case. The Board is not bound by legal precedent.”
[Section 99(3) to remain unchanged]
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RECOMMENDATION #6
That subsequent to the above amendment, the Board further amend Policy #2.20 of the
Rehabilitation Services and Claims Manual II to address the issue of consistency in decisionmaking. The Ontario policy is a recommended model.
Another major factor, yet unaddressed, is how front-line decision-makers work with the MD
Guidelines within CMS (the “Guidelines” or “MDG”) within this particular legislative context.

Role of MD Guidelines
A summary of decision-making in CMS, including the role of the Guidelines is set out in
Appendix 10. Sample Guidelines are set out in Appendix 15. As noted, the Guidelines
“populate” each individual claim file with an expected RTW calendar based on the worker’s
diagnosis code. This framework provides the claim owner with a blue print for each worker’s
recovery along with a suggested timeline for adjudicative milestones. As noted in the Guideline
Introduction:
In 2012, WorkSafeBC embedded a link to MDG in the Case Management Recovery &
Return to Work Planning site of CMS. This access to MDG for case managers and returnto-work specialists is intended to provide quick access to injury information, which is
designed to be understood by non-clinicians. It allows claim owners to quickly learn the
risk factors, symptoms, diagnostic tests, treatments, prognosis, complications, and
disability duration (by job demand category) for injuries affecting the workers they serve.
MDG is a library of information only. It is not relied upon by WorkSafeBC to make
entitlement decisions on a claim, nor does it replace medical evidence or opinion on
individual cases. The disability duration guidelines in MDG are for information only and
are not considered evidence in claim decision-making.
Although the Guidelines state that they should not be relied on nor replace medical evidence
in individual cases, they do more than just give information.




Each set of Guidelines is based on a “diagnosis” code so this approach is also referred
to as “one size fits all” – that is, all workers with the same diagnosis code, have the
same framework of expectations.
The Guidelines invite claim owners to make decisions on a timeline and within a
framework based on averages and statistical predictors and provide little reference how
to integrate these averages with medical evidence.
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Concept of “Average Justice”
The Guidelines represent the integration of medical research with statistical analysis and
algorithims; their purpose is not just to educate non-clinical staff on medical conditions, but
also to attach statistically likely disability duration and RTW outcomes (with timeframes) for
particular diagnostic codes. They do so with great authority. As noted in the Recovery
Guidelines for Concussions [Appendix 15]:
The WorkSafeBC Recovery Guidelines are based on an extensive review of the
current clinical literature along with relevant medical, psychiatric, psychological
compensation services and rehabilitation input. They are intended to provide nonclinical staff with an overview of the condition in terms of diagnosis, investigation,
treatment/rehabilitation, prognosis and expected timeliness and outcomes.
To the extent that claim owners accept the “expected outcomes” as proscriptive and use the
Guidelines to determine appropriate treatments, plateau dates, and RTW dates, they guide the
“average” claim to “average justice”. From this Review, it is apparent that there is strong
institutional support for an “average justice” approach to claims at the practice level. Several
claim owners stated that they considered “average justice” the right approach for a
compensation system.
The WAO noted the advantages of CMS:
..CMS is a comprehensive and sophisticated tool which has become an important
mechanism whereby staff at the Board manage caseloads, track metrics and
milestones. Measurement and metrics are certainly essential to the proper
functioning of the compensation system.
I agree. However, in its particular application of this important tool, the Board has travelled
along the “average justice” path in its initial adjudication practices, without giving sufficient
support to the need to collect and weigh evidence. At its extreme, it is a toxic decision-making
culture if a claim owner can simply use the Guidelines to make a decision, does not
seek/consider/weigh evidence of individual circumstances and then say “if you don’t like it,
appeal”. At its barest, the first level decision maker does not apply, or seek to apply, the “merits
and justice” of the case.
There appears to be a divide in the service culture on this matter. Some decision-makers see
this “average justice” approach as “fair” and not arbitrary because it is based on research and
ensures average justice to a large number of workers. Others, particularly stakeholders and
most particularly seriously injured workers, see this as completely unfair and unreasonable in
light of their particular circumstances.
In a worker-centered system, “merits and justice” cannot be delivered only through appeals for
those privileged to engage in appeals, and simply rely on initial decisions to deliver “average
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justice”. Appeals require time and resources that injured workers often do not have and should
not be required to have in order to get compensation. For many stakeholders the issue
becomes - how much justice can you afford? Given the rigors of an appeal process, many
workers, and employers, live unhappily with “average justice”, which in their particular cases,
does not feel like justice at all.
In my view, “merits and justice” must be both a fundamental principle and an operational reality
in Board decision-making at the first level for all stakeholders.
I recommend below that the Board should develop policy to give decision-makers specific
guidance with respect to the use of Guidelines in CMS in the context of the “merits and justice”
of the case. Practice Directives could clarify that the Guidelines are not to be used as a form
of “average justice” and there must be a sufficient basis in evidence for Board decisions.

Weighing Evidence
The Petrie Report noted that policy #97.00 RSCM II gives guidance for investigating claims and
weighing evidence in the decision-making process generally, and policy #26.23 gives guidance
for occupational disease claims. Petrie recommended that the Board consider incorporating the
principles identified in recent court decisions regarding the standard of proof and the weighing of
medical evidence into Board policy. During the time of this Review, the Policy Division issued
an extensive Discussion Paper arising from this recommendation together with proposed
options for change and conducted stakeholder engagement concluding September 23, 2019.
Although the results of this policy review are not yet known, I am confident that the court’s
issues be well addressed through this process. My recommendations below should be
considered in light of any clarification made in this policy process.
There were several presentations related to the weighing evidence given in the reality of injured
workers’ lives. Many noted that it is important to understand the medical context in which the
worker is responding to questions or making statements, especially in the case of trauma and
psychological conditions. Staff need expertise and alertness to interpret the effects of trauma,
medication and cognitive impairment on a worker’s ability to respond and participate in the
compensation system. Examples provided to the Review included:


One worker commented that if a statement was taken before a worker is stabilized [from
trauma] the worker should be entitled to go back and make amendments. He said that
he spoke from personal experience as after his injury, his statement was taken “as I
was being dosed by water under an emergency shower, watching the flesh being boiled
my leg” .
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One worker with complex injuries, including PTSD, was referred to a treatment program.
When he did not attend, the case manger phoned him to threaten that benefits would be
cut off if he did not participate. The case manager did not inquire or consider that at that
time, the worker’s PTSD had worsened to the point where he was no longer able to
leave the house and was in extreme distress.

Finally, it is important that decision-makers be given clear guidance from Board policy about
how to weight evidence in light of Guidelines. Properly used, the Guidelines can signal cases
which are outliers and which need greater attention and do so by identifying “averages” and
“expectations. However, if the timelines and milestones embedded in CMS are used as “norms”
or a baseline from which to weigh the significance of an individual’s evidence, the approach
invests a Guideline timeline or milestone with the weight of a “rule”. The approach effectively
reverses the onus and requires the worker to “prove” the exception. It may also unfairly cast
doubt on the legitimacy of non-average occurrences. Such an approach is not consistent with
the “merits and justice” approach to weighing evidence. “Averages” are only guidelines based
on statistical formulations and have no particular significance or weight with respect to individual
cases.

RECOMMENDATION # 7
That the Board develop policy about decision-making in Case Management System such that
when a worker’s recovery is deviating from a recovery profile, the Recovery/Return to Work
Guideline is removed or disregarded and the worker’s case will be adjudicated based on
individual circumstances considered, including whether additional investigation is required.
The Board should further develop policy to guide consistent practice in this area, especially
about concussions.

Reporting/Investigation and Evidence of Work Causation
There is ongoing tension between the need to gather sufficient evidence and the need for a
timely decision at the beginning of the claim process.
Board policy sets out the initial systematic stages of claim application, including the following:
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A worker must submit some “basic evidence” to show that there is a claim [ #97.00] and
certain injuries must be reported [#94.12] . The employer is also required to report those
same injuries within 3 days, on a Form 7 [#94.13] The Board may proceed to adjudicate
a claim in the absence of an employer report but when the employer’s report is received,
the Board can initiate a further investigation and reconsider the acceptance decision if
necessary. The employer can also indicate on the Form 7 if further evidence of a
workplace investigation of the injury will be provided. [#94.17]
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There is a Board process to ensure that employers report claim injuries within the 3 day
window. Policy #94.15 requires a Board review every six months of employers who
have been late in filing their reports of injury to the Board and identify employers who
should be “charged with the costs incurred on claims on which the employer is late in
reporting until the overall reporting record is shown to have improved sufficiently at the
subsequent six-month review.” [#94.15] I was informed that this procedure, established
in 1978 to give effect to section 57(7)-(8) of the Act, is not in use. I was told that it is
difficult to get employers to submit their F7 claim reports in within the 3-day window and
in fact, the “3-day” requirement in section 54 of the Act is virtually “never” enforced. The
average time for an employer report is over 11 days.35 I was informed that First Aid
reports are virtually never requested or produced in the normal course of business as it
was difficult enough to get F7 reports.

I was informed that the Board has now discontinued its practice of requiring employers to use
the Board’s First Aid report forms and that employers now own use their own forms and
methods to document injuries (or not). The Board does not require the employer’s First Aid
report (in whatever form) to be sent either with the F7 form or at a later date. Some employers
reported that their injury documentation is now in a format that could not be easily provided to
the Board.
Under the Board’s current procedures, the “best evidence” – the worker’s report to First Aid at
the time of injury – remains in the hands of the employer and is not provided to the Board or the
worker, unless the employer wishes to produce it. Workers who are later challenged on
causation issues are essentially put in the position of having to “prove their claim” without
access to critical evidence.
The requirement to produce “basic evidence” should not be the worker’s alone. Work causation
is at the heart of the compensation system. First Aid reports have long been an established part
of the Employer’s required documentation for a safe workplace so it would not be onerous to
require the production of this documentation for compensation purposes. I recommend that the
Board amend policy #94.10 to require that employer’s produce any First Aid report related to the
worker’s injury as part of the employers’ duty to report the injury. Board policy can specify the
format, timing and processes required for the production of these reports and also provide a
transition process for employers who require this.
One union submission noted that if there was not sufficient information made through the
application process, the Board’s investigation process under policy #98.00 frequently involved

35

August 8, 2001 PRRD Discussion Paper Re: Employer Report of Injury gives 11 days as average
timeliness for employer report.
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only a call to the employer to get additional details. Too often, the first call to the worker was to
advise that the claim was not accepted, made without further investigation or discussion with the
worker. This call can be devastating for a worker, prematurely sets a response with the Board
and impacts the relationship negatively from the outset.
I recommend that policy #98.00 “Investigation of Claims” be amended in light of the pending
policy clarifications on “sufficient evidence”. This policy amendment should include two
specifications for early claim adjudication:




if there is evidence from an employer which suggests that a claim not be accepted, the
Board must discuss this with the worker and resolve any dispute through additional
investigation, prior to denying a claim; and
the claim must be considered to be a general compensation claim and the Board must
consider and adjudicate it as both a new injury and a re-opening/re-injury. A subsequent
recommendation on “re-openings” may make this less onerous as an initial adjudication.
o

Finally, as recommend earlier, a worker reporting to Teleclaim should be offered
forms to make a more complete statement of the mechanism of injury to be
considered in the initial claims acceptance process.

There were additional procedural matters in the claims initiation process which are addressed
later in the Report.

RECOMMENDATION #8
That the Board develop policies and procedures that facilitate and require production of the
First Aid report as part of the employers’ duty to report an injury.
That the Board amend policy #98 “Investigation of Claims” to include:
o

if there is evidence from an employer which suggests that a claim not be accepted,
the Board must discuss this with the worker and resolve any dispute through
additional investigation, prior to denying a claim; and

o

the Board must consider whether the claim is for a new injury or a re-opening/reinjury and investigate and adjudicate both.

Concussions and mTBI – an exception
A Guideline inherently presents a common framework for a particular diagnosis – the “one size
fits all” approach. Many presenters and representatives identified concussions and traumatic
brain injuries (TMI) as a type of injury which affected individuals differently, and which by its
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nature needed individualized treatment. In addition, the nature of this injury renders affected
workers among the least able to advocate for themselves. Both the WAO and the Provincial
Ombudsperson identified workers with concussions or minor traumatic brain injuries (mTBI) as
groups that did not do well in the compensation system.
We also heard from a number of workers, families and representatives about how workers, with
this type of injury, experienced the compensation system. One representative, who had
represented a number of workers with concussions and/or traumatic brain injuries (TBI)
described their experiences this way:







They are like a boat lost at sea. Even reporting their injury to WCB, they don’t know
what to do, how to do it or if they have already done it.
They get easily flustered and often forget what they are saying. These “memory lapses”
are often mistaken by a case manager as being “lazy” or “their injury can’t be that bad if
they are not following through.”
The most vulnerable workers are single with no one to help them navigate the WCB
system.
They don’t have the capacity to think of the future…they are just stuck in this present,
confused, vulnerable state.
People with concussions often introvert…they suffer in silence.

The Recovery Guidelines for Concussions [Appendix 15] state that in general, 80-90% of mTBI
patients fully recover in less than 90 days. Another 10-20% of persons with mTBI do not
recover within 90 days and may have post-concussive symptoms and that while RTW may be
delayed, mTBI is not a “significant factor for long-term work disability.” In practice, the
Guidelines appear to be used as “norms”. One presenter to the Review had a compensable
concussion for several years. At six months, he was told that his concussion would likely
resolve and he would have no permanent injury so he was off wage loss. He accepted this and
did not appeal. His symptoms have not resolved and he remains unemployed and impaired to
this day.
In April 2019, the Board’s Evidence Based Practice Group (EBPG) issued a paper on
“Concussion Recovery Path and Past Head Traumas” that suggested a different approach to
concussions was appropriate, based on its review of scientific literature.
Concussion diagnosis and clinical management requires a multidisciplinary, but
individualized approach. Personal biopsychosocial characteristics, risk factors,
injury characteristics, and medical interventions all play a role in the patient’s
recovery. Even if most clinical symptoms resolve over time, cognitive symptoms
can become persistent and may have an impact on future psychosocial wellbeing of
the individual.
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The EBPG’s recommendation for an individualized approach to the diagnosis and clinical
management of concussions is a departure from the “one size fits all” approach of the the
Concussion Guidelines. I recommend that the Board implement an individualized approach to
concussions and formalize this in Board policy.
There were also a number of presentations about a “best practices” approach to case
management of head injuries. I have made recommendations for the general case management
of “Cognitively Impaired Workers”, in the GBA+ section. These recommendations apply in
concussion/mTBI cases as well as the comments below.







The formation of a dedicated team of case managers assigned to head injury claims;
Worker with a head injury is assigned to a single dedicated case manager/OT to support
them through the claims process. [Note: the experience of cognitively impaired
individuals in the compensation system is additionally addressed in the GBA+ section of
this Report.]
An individualized and multi-disciplinary approach to claims management including
individual needs and a multi-disciplinary approach to treatment and rehabilitation
including not only physicians but neurologigsts, ENT specialists, physiotherapists,
optometrists and related specialists and psychologists.
That in this type of injury, symptoms are often confused with conditions and vice versa
with the effect that PFI awards leave out aspects of a worker’s disability. On a case by
case basis, the value of a neuropsychological assessment should be considered in
assessing permanent disability.

Changing a Coded Diagnosis in CMS
A number of worker and representatives noted that once a diagnosis was on a claim file, it was
difficult to get a new diagnosis (for the same condition) added or changed. One example
provided was where a worker’s foot injury was accepted as a strain but was later diagnosed as
a fracture. Rather than change the diagnosis on the claim, it was suggested that a new claim
be started. The same issue arose for recurrences where there was a preference for starting a
new claim rather than seek a re-opening. And there were several cases where there were
multiple claim numbers for a worker’s injury to different body parts but all arising from a single
incident. Multiple claims are confusing and add unnecessary complexity. I am not sure why this
occurs but I bring it forward as an attention point.

Unusual Diagnoses and Chronic Conditions– Individualized Assessment
Several workers reported injuries that involved unusual medical conditions. These unusual
conditions seem to trigger systemic difficulties in the compensation system and the cases
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were typified by medical disputes between treating specialists and the Board and many
appeals.
One worker provided her story, along with a supportive letter from her MLA. She was injured
as a care-aide at the age of 20 while transferring a patient. She developed Post Traumatic
Cervical Dystonia, a neurological condition which can be caused by trauma. The Board did
not accept the diagnosis and after specialists’ reports, it was accepted on appeal. However,
the Board’s response continued to be adversarial with respect to treatment and disability
issues over 14 years. Many of this worker’s experiences are echoed in other sections in this
Report. But her family member, who made the submission, noted the particular role played
by the unusual nature of the diagnosis and made some helpful recommendations. She
wrote:
WorkSafeBC had NO idea what this neurological condition Was. Even the
WorkSafeBC website had out dated information, dated 1974! …..
….perhaps employ Case Workers that have some training in the medical profession.
Perhaps even set up a Team that includes the Case Worker and Medical staff and
Family Doctor, employer, physiotherapist and the injured workers.
It takes a village to raise a family and it should take a village to assist a worker to get
back to work and in doing so, in a respectable manner, because that’s the end Goal.
It’s our hope that this review brings about a New Standard of care for those with
chronic workplace injuries.
There were other cases of Dystonia but also other unusual diagnoses, including exposure
injuries. I recommend that the Board flag certain unusual diagnoses, such as Dystonia, which
may need individualize attention from the medical staff from the outset and identify “best
practices” case management protocol for unusual conditions. It appears that early diagnosis,
acceptance and appropriate treatment play key roles in reducing a worker’s disability, especially
for a young worker.

Feedback Loop on Quality of Decision-Making
Currently, there is no formal quality feedback loop to claim owners about the adequacy of their
individual investigations or decisions when those decisions are appealed. This is a lost
opportunity for learning and accountability. It would also help the Board to identify systemic
issues and improve decision-making.
In changing the decision-making culture, it is important to develop processes which help
decision-makers learn from decisional errors and to recognize and acknowledge good decisionmakers. I recommend that the Board develop a process to use appealed decisions as a quality
review tool for claim owners. Where a consistent pattern of error is identified, the Board should
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identify these patterns and support enhanced staff training or other responses. I note that the
Review Division and Fair Practices Office has started in this role, with some success.
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RECOMMENDATION # 9
That the Board develop a process to use appeal decisions as a quality review tool for claim
owners. In some case, this may require returning the decision back to the original decisionmaker. In other cases, this will not be appropriate.

Practice Directives – Key to the Service Culture
The Compensation Quality and Practices (CQP) group is responsible for drafting Practice
Guidelines, also known as Practice Directives (PD). PD are non-binding guides to Board
decision-makers about how to implement Board policy in compensation claims. At this time, the
CQP group is not connected at an organizational level to either the Policy Division or to the
Board’s appeal body, the Review Division. Nor is there a role for consultation with stakeholders.
Rather, the PD’s appear to be developed separately under the direction of the Director of CQP,
under the umbrella of Claims Services. The Practice Directives are a crucial piece in the
decision-making culture and practice at the Board, translating policy into operational practices,
yet there does not seem to be an organized feedback loop about these practices.
I recommend that when the CQP group drafts a Practice Directive, the PD should be reviewed
by and with the Policy Division and then going forward, reviewed by the CQP, the Policy
Division and the Review Division on a scheduled basis. These reviews should be initiated
through and coordinated by the Policy Division and include a review of relevant Review
Division/WCAT decisions.
This approach would have the added benefit of connecting the Policy Division to the
implementation effects of different policies.

RECOMMENDATION # 10
That the development of Practice Directives remain with the Compensation Quality and
Practices group but the Practice Directives, when drafted, be reviewed by the Policy Division.
Going forward, the Policy Division will set a schedule to review Practice Directives together
with the Quality and Practices group and the Chief Review Officer or other Quality Control
person as the Board will direct, and the review will include consideration of Review Division
and WCAT decisions.
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Sidebar: VIOLENCE IN THE WORKPLACE and “The Assumption of Risk”
Acts of workplace violence are clearly on the rise. The BCGEU submission provided claims
statistics for Acts of Violence 2009-2019 based on statistics provided by the Board in May,
2019. Between 2009 and 2018, the number of accepted claims from acts of violence rose
nearly 80% [from 1,287 to 2,292].
One of the key principles of compensation systems is “no fault” coverage. The compensation
system replaced the adversarial tort system, including its “doctrine of “assumption of risk” where
the worker was assumed to have voluntarily assumed occupational risks, thereby releasing the
employer from liability for the worker’s injuries. This doctrine, founded on fault-finding and
dismissing coverage, was rejected by the Meredith principles and it has no place in the modern
compensation system.
However, this Review heard on multiple occasions that workers were told, on reporting an injury
from a violent incident, that that was “just part of the job.” This response was particularly
prevalent in mental stress injuries. Representatives from many occupations involving the public
– bus drivers, social workers, ER nurses, and teachers – presented that their injuries, both
physical and psychological – were met with this response – its “just part of the job.” In one
case, the dismissed incident was a violent riot in a jail where the worker was part of the
response team.
These responses appear to be rooted in an attempt to distinguish a “normal” stressor from one
that is “excessive in intensity and duration”, as set out in the Practice Directive for “mental
disorder” claims.
The responses that violence is “part of the job” is highly distressing to an traumatized worker,
even if the claim is ultimately accepted. It suggests that violence in the workplace is normal,
that worker should expect such incidents and that the resulting injury is not compensable. This
approach engenders no confidence in workers that the Board is committed to safe work or fair
compensation practices. It is simply the “assumption of risk” doctrine, dressed up.
I recommend that the Board amend policy and develop Practice Directives in this area.
Specifically, policy should state that workers have a right to a safe workplace and that the lack
of a safe workplace may well be a significant stressor, even if violence or a safety risk has been
‘normalized” in a particular workplace. The policy should also state that when a worker is off
work due to an injury from a violent incident, there must be an investigation by Prevention of the
safety risks, prior to the worker’s RTW. I recommend that the Board take immediate steps to
train staff in this point of practice and clarify this in the Practice Directive for mental health
claims.
Staffing for a Service Culture of Communication and Collaboration
This Report recommends modernizing Board culture into a worker-centric compensation system
through better communication and a collaborative approach to service delivery and decision-
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making. This is a different way of “doing business” and it has implications for training and
organization of staff.
There was a strong submission from a group of case managers that “Claim quantity and service
quality are in direct competition” due to the distribution of workloads. They describe a “funnel”
where the intake positions are expanded but there is no added CM staff. The group
commented:
So it is one thing to get the claims accepted faster but then there is no bandwidth in
the existing number of Case Managers to take on the extra volume or provide the
customer service/relationship building/quality adjudication being sought by the
government.
I bring this forward as an attention point. The Board is in the best position to address
these complex staffing issues in the context of the Report as a whole.
#3: PATIENT CENTERED MEDICAL CARE
One goal of a worker-centered delivery system is to maximize the recovery of injured workers.
The Act provides:
Health Care section 21
(7) Without limiting the power of the Board under this section to supervise and
provide for the furnishing of health care in every case where it considers the
exercise of that power is expedient, the Board must permit health care to be
administered, so far as the selection of a physician or qualified practitioner is
concerned, by the physician or qualified practitioner who may be selected or
employed by the injured worker.
In this Review, we heard many concerns about the Board’s approach to health care services,
decision-making on medical issues and the resolution of medical disputes.

What We Heard
The common themes in presentations and submissions to this Review included:
o
1. Workers have little confidence in medical decisions made by a BMA who has never seen
the worker, especially if the decision is contrary to the opinion of the worker’s treating
health professional.
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2. Claim owners are making decisions based on opinions from BMAs, even if there are
contrary opinions from the worker’s treating professionals. Several workers reported that
claim owners told them that it does not matter what the worker or his/her physician say;
the BMA opinion will be followed.
3. Treating physicians have significant problems in communicating and collaborating with
BMAs. One primary care physician stated that he had made a number of requests for
contact with a BMA and that in his experience, the shortest response time was 3
months. Examinations of claim files confirmed that requests from general physicians on
Physician Progress Reports (F11s) are often not responded to or take months to
respond.
4. The focus of Clinical Services has drifted away from patient care towards assisting in
claim adjudication. Both claim managers and BMAs agree that there is often a blurring
of lines, between a claim owners’ request for a “medical opinion” and a BMA offering an
opinion which adjudicates claim matters, although there is not necessarily agreement on
why this occurs. BMAs have expressed frustration over the inability and organizational
barriers to responding to requests on a timely basis and to collaborate meaningfully with
worker’s physicians.
The above approach can, and does, interfere with a worker’s recovery path. Many medical and
treatment decisions are taken out of the hands of the worker’s health professionals and put in
the hands of either a BMA, who does not see the worker or a case manager, who has no
medical training. The approach often forces workers to choose whether to attend treatment
programs or RTW against the advice of their doctor or to lose the Board’s financial support while
healing and/or appealing. Neither path is conducive to maximum recovery. It is, and has been,
very damaging to a worker’s trust and confidence in the compensation process. It is also
inconsistent with their right to choose their own health care provider.
At the same time, this approach relegates BMAs to a secondary adjudication role and does not
utilize the expertise of Board doctors in treatment care. There is essentially no collaboration or
discussion between BMAs and treating physicians on medical issues and, while no one looks to
return to the time of “At Board” examinations36, this is a missed opportunity. And not

36

BMAs conducted clinical examinations of workers until several years ago. Clinical exams were referred
to as AB (at Board) examinations, although the review was by a senior retired BMA that “AB” originally
referred to Board’s buildings where the exams were held. AB exams were often conducted for the
purpose of declaring the worker no longer disable. Workers had a considerable degree of distrust of AB
exams and this practice has virtually ceased. It was raised with the Review that, if a worker does not
have a personal physician and is seen by a BMA, the BMA becomes the designated primary care
physician with obligations incompatible with their current role.
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inconsequentially, this approach has led to a considerable loss of confidence in BMAs in the
worker community.
The approach sets up a decision-making process which relies on the appeal process to resolve
medical disputes. It is the experience of most people involved in appeals that the delay in
treatment and/or benefits during the appeal period alone impedes recovery.
In my view, the current arrangement for Clinical Services is not supportive of a worker-centric
delivery system, including recovery goals for injured workers, and there is a better way.

What is patient centered care?
For many years, physicians, health care professionals and their organizations have considered
how to achieve the maximum recovery of their patients’ health and function. My appreciation
goes out to BMAs, past and present, and to the health care providers who have assisted in this
model.
Central to the model is that you treat the whole person and the whole person is an active
participant in their recovery. The Royal College of Physicians and Surgeons of Canada has
created a framework for improving patient care named CanMEDS.37 The seven elements of
patient centered care are summarized in the attached article from the New England Journal of
Medicine. 38

37

CanMEDS is a framework that identifies and describes the abilities physicians require to effectively
meet the health care needs of the people they serve. These abilities are grouped thematically under
seven roles. A competent physician seamlessly integrates the competencies of all seven CanMEDS
Roles are: Medical Expert (the integrating role), Communicator, Collaborator, Leader, Health Advocate, Scholar, Professional.
The overarching goal of CanMEDS is to improve patient care. The CanMEDS model has been adapted
around the world, both within and outside the health professions.
38
WCB-IR- 0050 Subject :7 elements of Patient-Centered Care, New England Journal of Medicine
Catalyst, January 1, 2017. Patient- and family-centered care encourages the active collaboration and
shared decision-making between patients, families, and providers to design and manage a customized
and comprehensive care plan. Most definitions of patient-centered care have several common elements
that affect the way health systems and facilities are designed and managed, and the way care is
delivered:
•The health care system’s mission, vision, values, leadership, and quality-improvement drivers are
aligned to patient-centered goals.
•Care is collaborative, coordinated, and accessible. The right care is provided at the right time and the
right place.
•Care focuses on physical comfort as well as emotional well-being.
•Patient and family preferences, values, cultural traditions, and socioeconomic conditions are respected.
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o
A synthesis of the medical literature provides the following tenets of patient centered care:








Listen to patients to understand their values, preferences, and what they want their care
to achieve
Respect these values, preferences and aims
Treat patients with dignity, and care for them accordingly
Provide required information in a timely manner, and in a way the patient can
understand
Listen to patients in order to understand their fears and concerns
Plan and co-ordinate care so that it happens when and where it is required, and it
addresses patients’ concerns
Provide collaborative care that includes the patient, their family and friends, health
professionals and other caregivers.

The general goal of patient centered care is to provide the right care at the right time and in the
right place. It also embraces a multi-disciplinary approach. As the article states:
Under patient-centred care, care focuses more on the patient’s problem than on his
or her diagnosis. Patients have trusted, personal relationships with their doctors in
patient-focused care models. Empathy, two-way communication, and eye-to-eye
contact are crucial, as is the ability of the doctor to see beyond the patient’s
immediate symptoms or pain. This broader look at the whole patient requires
providers to offer services or referrals to services such as peer support programs,
social workers, financial counselors, mental and emotional health providers,
transportation and daily living assistance, and in some communities, language and
literacy education. Tools range from 24/7 online portals…to wearable technology
and apps….
Patient-Centered Care as an Approach to Health Care Services
The tenets of patient-centered care have a significant application to the Board’s approach to
health care services. To work effectively towards a goal of maximum recovery for injured
workers, the compensation system should be:



Collaborative, coordinated and accessible
Care about the emotional well-being of the worker

•Patients and their families are an expected part of the care team and play a role in decisions at the
patient and system level.
•The presence of family members in the care setting is encouraged and facilitated.
•Information is shared fully and in a timely manner so that patients and their family members can make
informed decisions.
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Respect worker and family preferences, values, cultural traditions and socio-economic
conditions
Expect workers to be part of the care team and play a role in decisions
Share information in a timely manner so workers can make informed decisions

Role of the Physician or Treating Professional (“Carer”)
The tenets of patient-centered care strongly support the practice of minimally supervising health
care and to interfere with the choices of the worker and the worker’s caregivers only in those
circumstances where the direction of care is likely to delay or impede recovery. This approach
is more consistent with Section 21(7) of the Act.
In the patient centered system, the care and choice in care is determined by the worker, the
worker’s physicians and caregivers. This does not mean that the worker and/or worker’s
caregivers are free to choose any form of treatment or no treatment at all. The Board has a role
to determine what range of treatments are suitable for particular conditions. The Board should
communicate with the worker and the worker’s caregivers about these treatments. The worker
and the worker’s caregivers would be expected to undertake treatment that is suitable to the
condition in the worker’s particular circumstances. The worker and the caregiver would be in the
best position to understand the scope of the circumstances and apply the elements of patient
centered care.
And where the Board requires an expert opinion that affect claim decisions, these should be
provided by, and obtained from, treating practitioners.
There is also good alignment between the tenets of patient-centered care and the best practices
for RTW. The Canadian Medical Association publishes and updates policy “The Treating
Physician’s Role in Helping Patients Return to Work After an Illness or Injury (Update 2013).
This policy recognizes the importance of a patient returning to all possible functional activities,
including work, as soon as possible “provided that a return to work does not endanger the
patient, his or her co-workers or society.” and that prolonged absence can have a detrimental
effect. The policy endorses having the physician communicate and collaborate with a RTW
coordinator to incorporate a RTW plan into the patient’s treatment plan. 39

39

The policy, brought to my attention by one of the original drafters, was developed to incorporate the
foundational work of the World Health Organization and is based on the biopsychosocial model of
disability.
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As noted earlier, many health care professionals responded through questionnaires and it
appears that the Board’s current relationship with health care professionals is fraught. If this
new approach is adopted, I recommend that the Board reach out, through Clinical Services, to
the Doctors of B.C. to continue to address physicians’ systemic concerns about compensation
services including its forms and reporting requirements for physicians.

New Role for Clinical Services
In order to restore stakeholder confidence and independent medical expertise to the Board and
to Board proceedings, I recommend that the Board re-locate the Clinical Services Division and
constitute it as a stand-alone department or division with a reporting structure outside of Claims
Services and reporting directly to the CEO or BOD. The stand-alone Clinical Services should
be under the direction of the Chief Medical Officer (CMO) with the Chief Mental Health Officer
(CMHO) holding a senior level position. Special Care Services provides many services under
the umbrella of health care benefits and the Board may wish to consider moving Special Care
Services into a stand-alone Clinical Services Division.
I further recommend that the independent Clinical Services Division be accessible to both the
compensation and prevention branches of the Board and be authorized to assist in health care
issues that arise in either sector.

RECOMMENDATION #11
Clinical Services be established as a separate department from Claims services under the
Chief Medical Officer reporting to the President/Chief Executive Officer.

New Role for Board Medical Advisors (BMAs)
In a new Clinical Services structure, BMAs would play more of a role in collaborating and
coordinating care with the worker’s caregivers. As noted above, I recommend that the worker’s
preferences and treating physician be given a key role in any treatment plan. The BMA would
identify claims where the progress and treatment may be diverging from expected norms, a
process that could be initiated in several ways including:





Requests from the claim owner;
Requests from the caregiver;
Requests from the worker; and
Requests from the employer to assist on modified light duties.

I would recommend that, as the BMA is not a practitioner selected by the worker, the BMA’s role
should remain collaborative and consultative. This would mean that the BMA is not making

90 |

REPORT AND RECOMMENDATIONS

NEW DIRECTIONS:
WCB REVIEW 2019
direct decisions regarding the care the worker receives or decisions about the worker’s fitness
for work or for particular programs.
By moving away from involvement in claim adjudication, the BMA should be able to respond
promptly to requests for communication, collaboration and assistance. It is the experience in
other jurisdictions that formal medical disputes can be avoided by good communication and
collaboration between health care professionals or carers, especially between the worker’s
doctor and the BMA. It is possible that new technology could assist in this important
communication. Where there is an unresolved difference of opinion, this can be documented
without breaking a collaborative relationship.
I also recommend that the Board develop protocols for BMAs responding to requests for
communication from health care providers. Ideally, a response should be within 24 hours (or
sooner) and at the outside two business days. Timeliness has considerable value. Meaningful
collaboration and consultation between BMAs and healthcare providers would benefit greatly
from timeliness.
It may be possible to have special telephone communication or other modalities to facilitate this
communication. As a recent proposal for Clinical Services stated:
A successful case management process should have defined milestones at which
various decisions and/or assessments are made. These could include milestones
for the following:





Early clarification of the working diagnosis and treatment plan;
Agreement for a suitable return to work plan in which all parties are engaged;
Medical case review when there is delay in a return to work; and
Standard medical case review to ensure optimal medical management.

BMAs could work with the worker’s physicians on these tasks on specific claims and work with
the medical community to establish broader plans and procedures. They can explain medical
concepts to non-medical Board staff.
The vision is to have BMAs in the new Clinical Services working collaboratively with treating
physicians and health care providers to find options that would best facilitate worker recovery in
a holistic approach. The BMA will be a facilitator with knowledge in work-related injury and
treatment and this role, located independent from claims adjudication, will facilitate a credible,
much needed change in service delivery in this area.
The current case management processes provides for claim owner requests to be addressed by
BMAs. One alteration would be that requests from claim owners for BMA assistance should
avoid requests for direct opinions on causation and recovery for adjudicative purposes. The
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BMA can identify gaps in this medical information for adjudication and coordinate the measures
needed for appropriate investigations and examinations by treating/examining practitioners.
Expert reports should be obtained from the treating professional. If there is a medical dispute or
the claim owner remains concerned, additional evidence (IMEs) and dispute resolution
processes are available through the Medical Services Office.
Decisions regarding entitlement to Health Care Benefits would continue to be made by claim
owners based on information from healthcare providers, clinical services and workers - the
same as they are now, except for providing better information under patient centered care
principles through more independent and robust processes. Health Care and Financial
Services would continue to play the current role of paying and administering health care
contacts.

RECOMMENDATION # 12
That the Board develop policy and practices to guide decision-makers in this new approach to
health care management during the life of the claim. Workers will have a choice in their
health care provider and the Board will supervise minimally and intervene only where the
treatment is likely to impede or delay recovery.

Issues re Board Treatment Plans
As noted above, the Board contracts with third party providers for “packaged” treatment or
rehabilitation programs. The proposed changes to health care decisions would improve the
referral process but there remain some concerns about the current operation and oversight of
these programs by the Board. The Board was unable to provide statistics on injuries in Boardsponsored programs because that information is not recorded to claim files.
The contracts with these providers often do not provide for flexibility in treatment or for a full
range of possible outcomes. In several cases, a contractor was directed to have only two
options as outcomes: fit to return to work with no limitations and fit to RTW with limitations.
There was no option to find “not fit to RTW”. Any withdrawal by the worker from treatment
resulted in the termination of the worker’s benefits.
I was told on several occasions that workers who are struggling in the program have been told
“don’t worry about it. Just rest. We will just write up a report anyways.” Workers are highly
reluctant to report such problems as they quite reasonably think they will not be believed.
And in some cases, the “contracted program” is preferred to a better therapeutic approach for
the worker, even if it is less expensive. An example is where a worker lived in the eastern part
of the province and was referred to an OR2 program in Kelowna. This referral required the
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Board to pay for travel and accommodation for the six-week program. The worker was reluctant
to do this as she had young children and would have to arrange for childcare during her
absence. She and her treating physician asked if she could receive treatment from a local
physiotherapist instead of an OR2 program. This request was denied, even though it was the
worker’s preferred course with the support of her doctor and even though it was much less
expensive for the Board and less disruptive to the worker and her family.
In my view, there is ample evidence that the Board is over aggressive in its referrals to thirdparty providers contracted to the Board when this referral is not in agreement with the treatment
preferences of the worker and/or the recommendations of treating physicians. In several cases
in this Review, it resulted in harm or injury to the recovering worker. The Board was unable to
provide statistics on injuries in Board-sponsored treatment because that information is not
recorded to claim files.
Therefore, I make the following recommendations:

RECOMMENDATION # 13
That the Board track injuries occurring in Board-sponsored treatment programs.

RECOMMENDATION # 14
That the Board provide a process for workers to anonymously evaluate the Board sponsored
treatment programs for the Board, after the conclusion of their program.
That within one year, the Board conduct an audit of selected treatment services and review
the role of contract provisions in their performance. From this audit develop guidelines for
quality oversight and supervision of these programs, and for ongoing evaluation by
participating workers and treating physicians.

RECOMMENDATION #15
Clinical Services be responsible for monitoring and assessing the quality of third-party
provider programs and have good communication with these programs. If a worker or a
worker’s carer has concerns about a potential referral, the Board Medical Advisor will be in a
knowledgeable position to help the carer to assess the appropriateness of the program.
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Improve Access to Health Care Services
There are many workers who do not have personal physicians or easy access to medical care.
This is certainly more pronounced in rural areas. I understand that it would not be wise to add
to the professional obligations of BMAs by converting them to “primary care physicians”. I
recommend that an independent Clinical Services Division explore what resources may be
available to better meet the health care needs of injured workers around the province.

RECOMMENDATION #16
That the Board consider having Clinical Services partner with Health Care agencies which
address issues of accessibility through innovative technology and working relationships.
Regional offices could assist Clinical Services in identifying health care needs around the
province which are currently not being met.

Resolution of Medical Disputes
In the section on “Steps to Improve Confidence”, I recommend the establishment of an
independent Medical Services Office (MSO) to offer non-binding case conferences to clarify and
try and resolve medical disputes and also to arrange an Independent Medical Exams (IME) at
the request of the Board, WCAT, or the parties. The research and rationale behind this
proposal, together with operational details, are set out in this section,

The Key Role of Communication in Patient-Centred Care
Patient centered care offers an excellent model for the Board’s approach to communication with
injured workers and employers in general. It also incorporates an approach which aligns with a
broader societal approach to RTW. The scientific literature is also supportive of this concept of
respectful collaboration to support recovery by protecting the dignity of claimants during the
compensation process. 40 In highly adversarial systems, even those suffering from acute trauma
as a result of obvious industrial accidents, may well be submitted to abusive contestation and
suggestions of ‘‘moral hazard,’’ strategies that contribute to under-reporting and disability.
In order to fully understand and adopt this patient centered care model of communication, I
recommend that there be training for Board staff in this form of communication. Clinical

40

Preserving Workers’ Dignity in Workers’ Compensation Systems: An International Perspective,
Katherine Lippel; American Journal of Industrial Medicine 55:519–536 (2012)
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Services may be able to assist as this form of communication is an essential part of medical
education.

Health Care Benefits for Chronic Conditions and Permanent Disability
A number of workers and representatives submitted that in practice, the Board does not
approve health care benefits which do not result in an “improvement” in the worker’s
functionality. This caused particular hardship for permanently injured workers when their
permanent conditions required ongoing treatment just to maintain functionality or a reasonable
quality of life.
Section 21(1) of the Act states that the Board may approve health care or treatments during the
disability “to cure and relieve from the effects of the injury or alleviate to effects..” I recommend
that the Board develop a policy confirming that health care benefits will be provided throughout
a worker’s permanent impairment to a level that relieves from or alleviates the effects of the
injury.
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PART III: ADDITIONAL ISSUES IN SERVICE CULTURE & CASE MANAGEMENT

IN BRIEF
Identified issues in service culture and case management are addressed with
recommendations to advance a worker-centric workers’ compensation system. Topics
include:






Plateau decisions – amendments to policy and practice
Case management practices – continuity of claim owners and income gaps
Incomplete Decision-Making
Review Division jurisdiction

It is recommended that the Board be allowed to reconsider its own decisions and that there

be a return to paying interest on significantly delayed benefits.
Recommendations are made to improve access to justice which include:


harmonizing a 90-day appeal limit to apply to both the Review Division and the Workers’
Compensation Appeal Tribunal (WCAT);



restoring the full scope of WCAT’s ability to reconsider decisions; and



enabling WCAT to consider issues arising under the Canadian Charter of Rights and
Freedoms and the Human Rights Code.

Stakeholders raised a variety of concerns about the Board’s service culture and case
management practices. This section looks at some of these identified issues from a workercentric perspective. Issues which were specific to RTW are addressed in the RTW section.

PLATEAU DECISIONS: POLICY #34.54 AND PRACTICE ISSUES
Policy #34.54 “When is the Worker’s Condition Stabilized” defines, from a policy perspective,
when a worker’s medical condition, if it has not resolved, may be considered to have stabilized
or “plateaued” sufficiently to be considered permanent. 41 The policy states that where a

41

The policy states that there is a “plateau” when the medical condition stabilizes or is unlikely to change
within 12 months. In compensation, many use it interchangeably with “maximum medical recovery’ or
MMR but the terms are not interchangeable.
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condition has not yet stabilized, the decision-maker must assess the likelihood of “significant
change” over the next 12 months.
The “plateau” decision is highly significant for injured workers who are still on wage loss
benefits, usually due to serious injury. The plateau decision concludes the “temporary” wage
loss benefits and the financial security that this benefit provides.
In case management terms, the Board’s now considers that the worker no longer has a
“temporary” disability and so refers the worker to the “next stage” of adjudication – Disability
Awards and/or Vocational Rehabilitation.42 Typically, plateau decisions also include other
decisions: which permanent conditions are accepted on the claim (inclusive of restrictions and
limitations) and a RTW decision i.e. whether the worker can RTW with the pre-injury employer
or requires a referral to vocational rehabilitation (VR).43 For an injured worker on temporary
wage loss, the plateau decision is a pivotal adjudication point. This decision sets out the
compensable conditions and the RTW and VR parameters on which the Board’s subsequent
RTW/VR decisions rest. To a great extent, the worker’s experience at the next stage after injury
- be it RTW with or without limitations, RTW with accommodation, vocational rehabilitation or
LOE pension adjudication – rests on the accuracy, completeness and fairness of the plateau
decision.
In this Review, workers and worker representatives alike identified “plateau” decisions as an
area where Board decision-making was problematic and in many cases the plateau decision
was pre-mature or unfair. These included cases where injured workers were “plateaued” well
before recovery, without evidence or in the face of contrary evidence and/or at medically
inappropriate times. When objections were raised, the worker or representative was told “If you
don’t like it, appeal it.” I have confirmed a number of these cases, including cases where
workers suffered a relapse or reinjury shortly after the RTW.
Plateau decisions end the period of financial security offered to injured workers for their
temporary disability. If the plateau decision is pre-mature and states that the worker can RTW,
but the worker is not actually recovered or stabilized, the worker has to make a difficult choice.
Some workers, at this juncture, feel forced back to work by financial need and do so, without the
Board monitoring the worker’s condition or the suitability of the work. In many cases, they risk

42

Not all workers with an unresolved injury receive a Board decision which ends their “temporary”
disability with a referral to Disability Awards, especially if the worker has RTW. The lack of a “closure”
decision, with referral to DA has been identified as a systemic problem of incomplete decision-making.
The recommendation to amend policy #34.54 addresses this matter.
43

In many cases, VR benefits do not commence until weeks or months after the plateau date. This gap is
addressed below under continuity of income.
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incomplete recovery, long-term disability or re-injury. The worker is “working hurt” and without
support. Many workers said that it was at his point that they considered that they were
“abandoned” by the Board.
Other workers, in these circumstances, elect to dispute a pre-mature “plateau” decision and
face a period of time (months or years) of serious financial hardship and no employment. Even
if the appeal is successful, this process can result in entrenching the worker’s disability.
Given the pivotal nature of plateau decisions, it is critical that a worker-centric compensation
system which is committed to RTW get these transitional decisions right for individual workers,
as well as for the compensation system. Below, I have suggested that the Board explore the
option of transitioning the case management system to a “single payer” system (between TWL
and VR) and staffing for this transition. This is part of a systemic change towards “best
practices” disability management.
But this larger shift requires resources and consultation beyond this Review. Below, I address
the concerns with pre-mature plateau decisions as they now present in the compensation
system.

Issues in Plateau Decisions
From this Review, I would identify the following areas where plateau decision-making requires
significant improvement.
a) The Scope of Evidence considered on “Plateau Decisions”
It is apparent that in practice, many claim owners rely on the discharge status set out in the OR1
or OR2 reports as the basis for a plateau decision. General issues have been raised about
these programs elsewhere in this Report including that the “outcome” options for these
programs are sometimes contractually limited, not all referrals are appropriate for the worker’s
injury and there is effectively no oversight or remedy for quality or referral concerns. There are
additional specific concerns about using the OR1 or OR2 discharge status as the basis for a
plateau decision:
The discharge status can be inconsistent with the medical information in the body of the report.
For example, the worker can be discharged as “fit to RTW” when the report documents the
worker’s inability to participate in VR or RTW or meet the job requirements.
The discharge status is not always based on actual results. The Review heard this from several
workers and one union reported:
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“when workers refuse to participate in functional weight-lifting activities, the OR
program therapists will document speculative opinions that the worker would have
been able to complete the activity had they participated, so the discharge status is
still fit to return to work despite no demonstrated objective proof.”
I recommend that the plateau policy be amended to provide better guidance as to the medical
evidence to be considered in making the plateau decision. Specifically, the policy should
specify that a plateau decision is an adjudicative decision, to be made on the merits and justice
of the case. Given the importance of this decision, it should be made on the basis of all the
medical evidence, and from a “whole worker” perspective.

b) Interpretation of Policy #34.54
Stakeholders identified that in practice, policy #34.54 is often interpreted as meaning that for
not-yet-stable conditions, “significant change” means that the condition will not “change on its
own” in the next 12 months. There is no consideration as to whether the condition will “change
after treatment, including surgery”. Thus workers are then “plateaued” and have to RTW while
still in recovery.
This approach essentially sends the injury worker back to work without treatment. And in the
workplace, the worker’s medical condition is considered “permanent” with the result that duties
and accommodations are not necessarily appropriate to recovery.
Section 21(1) of the Act sets out the Board’s responsibility for treatment to “cure and relieve
from the effects of the injury” is required during a period of disability and from a common sense
point of view, treatment should be considered as part of defining that period of disability for
compensation purposes. I recommend that the “significant change” in policy #34.54 should be
mean no further change is likely in 12 months “with treatment”.
c) Decision Making Practices in “Plateau Decisions”
I also consider that there are two systemic issues in the Board’s decision-making practices
around Plateau decisions that must be addressed:
Decision-makers appear to frequently use the recovery and RTW milestones in the Guidelines
as prescriptive “norms” in their adjudication of plateau decisions including, in some cases,
following these milestones despite contrary evidence. This approach appears to have the
support from many Board managers. As noted earlier in this Report, this use of Guidelines as
“norms” is likely a matter of general concern but it has particular significance for workers in
plateau decisions. It was also flagged as a particular issue in the WAO submission:
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In our experience, there have been instances where milestones may not have aligned with a
worker’s recovery and durable return to work. For example, we have seen many premature
plateau decisions where the very clear medical evidence on file indicates that a worker is either
still in recovery or receiving medical treatment for their injuries. Negative or premature
decisions can result in extreme financial hardship for workers when they are disabled from
working and are forced to wait 6 to 18 months for the appeal system to correct a decision.
The previous recommendation on the use of Guidelines in fair decision-making is applicable
here and I recommend that it also be referenced in the plateau policy.
The Board’s use of “RTW” outcomes as one of its 10 Key Performance Indicators (KPIs) affects,
or may appear to affect, the Board’s decision-making practices for plateau decisions.
The KPI for RTW defines “…success is when an injured worker is able to return to work within
26 weeks..., the return to work is voluntary (the worker does not object) and it is safe and
durable (with no subsequent inability to work for 30 days after return…” As noted in the 2018
Annual Report, the 26-week milestone for return to work is used as a key statistical measure
because the Guidelines indicate that the majority of injuries show recovery within six months.
The 2020 KPI target is to improve this number from 81.2% (the 2018 result) to 83% in 2020. In
the case management system, the “duration of disability” is measured by the number of days
that a worker receives TWL. When the plateau decision effectively ends TWL, the claim owner
enters a “RTW event”.44 It is this measurement which underlies the KPI; there is no
independent tracking or reporting of actual successful RTW outcomes or long term RTW
outcomes (past 30 days) despite many requests for this to occur.
In a worker-centric compensation system, there is no RTW success unless injured workers
succeed in returning to safe and durable work. Effectively the KPI is a measurement of the
Board’s success at ending TWL on a statistical “norm” of recovery. Too many workers report
being forced back to work “hurt” for there to be confidence in this measurement is a meaningful
measure.
Further, the Review heard from many Board sources that the KPI has, in effect, supported the
use of the statistical “norm” for claims adjudication. I understand that front-line workers receive
increased scrutiny from managers and senior leadership as TWL claims approached the RTW
target dates in CMS and many expressed deep concern about the pressure that they received
to issue “plateau” decisions in serious cases as the worker’s claim reached CMS milestones.
Claims which went beyond this date were intensely watched so as not to exceed 240 days

44

An “accepted RTW event” at plateau can mean that the worker has returned to work, with or without
objection, or is deemed to have returned to a specific job. Presumably, the KPI figure is drawn from the
“accepted RTW” events for workers who return without objection.
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(another target) and “keeping the 240 bucket low” was an explicit target in offices. These
reports are consistent with the concerns expressed above.
Given this, I recommend that the Board discontinue the practice of using the RTW KPI as a
measurement of Board performance. It creates practices and perceptions which are not
consistent with a worker-centred approach and substantially undermines stakeholder
confidence in the fairness and quality of RTW decisions. The removal of this KPI would also
help change the service culture at the Board to one focused on realistic RTW successes.

RECOMMENDATION #17
That the Board discontinue its use of RTW or other “duration of disability” statistical
measurements as a Key Performance Indicator (KPI).

RECOMMENDATION #18
That the Board amend policy item #34.54 to provide:
1. That in assessing whether or not a condition has stabilized or if there is a likelihood of
change, the Board must take into account the changes that would be possible with
treatment and consider the potential for change “with treatment”.
2. That the Board will determine whether or not the worker’s condition may be
considered “stabilized” after reviewing the medical evidence as a whole and based on
a “whole worker” approach. The Board may seek a medical assessment on this issue
but the decision is an adjudicative one.
3. That even if the worker is not receiving temporary wage loss benefits, the Board is
required to issue a decision when it considers that the worker’s temporary disability
has ceased and include one of the following decisions:
a) The worker is fully recovered; or
b) The worker’s condition is now considered to have plateaued, leaving a permanent
impairment. This decision must identify the accepted permanent conditions and
referred the case to Disability Awards for the worker to be assessed under
sections 22 and 23 of the Act.

Does a modern compensation system need “plateau”?
This concept “plateau” like much of the compensation system, was developed when
compensation benefits were structured around a binary system of disability, divided by the
“plateau” decision:
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a period of temporary disability, with temporary wage loss (TWL), when a worker was off
work;
then recovery or the “plateau” point when the worker went off TWL, the permanent
disability was assessed, and the RTW/VR/ pension issues proceeded.

Today, the approach to disability and disability management has changed dramatically from
these foundational concepts. In my view, compensation categories need to be updated and
modernized to better adjudicate the issues involved with the new concept of disability, disability
management and worker-centric goals. I recommend that the Board investigate going to a
“single pay” system in which there is no adjudicative distinction necessary between “temporary
disability” (section 29 or 30) and “vocational rehabilitation”; RTW can be achieved at any point in
this spectrum.
This approach can be implemented without any additional claims costs for individual employers
as all charges on the account remain the same. There are also no direct financial implications
for injured workers who will receive wage loss payments from a single account, rather than
transitioning at plateau from a “TWL” benefit to a “VR” payment. This would eliminate gaps in
the Board’s financial support during this “handoff” and support better RTW success.
There would still be a need to define a point at which the Board could assess a permanent
condition. This is best defined as when the worker reaches Maximum Medical Recovery
(“MMR”), defined as a medical concept. But other than triggering a PFI assessment, a worker
reaching MMR would not determine benefits.
Most seriously injured workers would need a ‘basket” of benefits (including VR benefits) long
after MMR. The “basket” would terminate when an RTW or VR arrangement could be
considered durable or suitable or until the worker is awarded an LOE pension. The goal would
be an actual successful RTW and the Board’s “success” could rightfully be measured on this
score.
In my view, this approach would encourage practices and programs supportive of effective
disability management including:




The RTWS or VRC could get involved early in the claim and not wait for a “hand off”
form the claim manager. The RTWS or VRC could work with the claim owner at all
stages of the claim, to coordinate efforts and use resources effectively. It would also
introduce personal contact with the worker very early in the recovery process.
For seriously injured workers who are in recovery for a long time, the recovery time
could be combined with appropriate VR training or upgrading. In any event, if the worker
is not returning to the pre-injury employer, it will be expected that the VR plan has either
started or will start before MMR.
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CASE MANAGEMENT PRACTICES

Continuity of Claim Ownership
Both workers and employers identified a frequent change in claim owners as a negative factor in
effective case management. This was particularly negative for workers in recovery. Many said
that the new case manager (CM) would ask them to repeat information or in a number of cases,
did not seem to know information on the claim file before making decisions. Others said that
they were just getting to know and trust their CM, when a change was made. And the changes
in claim owners seemed not only to break a knowledge chain but also in many cases, led to
distrust and a loss of confidence in the Board. One family member who had helped with several
claims said:
They all said the same thing…whenever they felt they were getting somewhere their
file was given to another worker and they had to start all over again.
The WAO noted in their submission:
Frequent reassignment of files to different Case Managers leads to lack of continuity
in decision-making, increased errors, other service issues, and frustration among
workers who do not know who to talk to or who is making decisions on their file.
Additionally, Case Managers who cover for others who are away can be reluctant to
make decisions on a file, which leads to further frustration arising related to delays.
In some stages of a claim, the change in claim owners may be due to the Board’s model of case
management called “entitle and rotate”. This model necessarily involves the worker’s file being
handled by numerous decision-makers in the early stages of the claim. When there is time loss
claim, about 80% of workers tell their story to two or three people at least.45
However, others indicate that certain staffing issues may be a factor contributing to changes in
claim ownership later in a claim, including:




45

Workload issues: it is a Board practice to smooth out CM workloads by moving
caseloads to desks around the province;
The system may be understaffed in some areas as sometimes, the Board has difficulty
hiring sufficiently qualified candidates for CM positions;
Vacation coverage: Claim owners frequently did not have vacation coverage so matters
waited for their return. But if assigned, the covering CMs often did not have knowledge
of the claim files and were reluctant to make new decisions.

WCB-IR-0067
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As noted in research and in many presentations to this review, an attached supportive
connection can be an important factor in the recovery of an injured worker. And of equal
importance, the lack of continuity in claim ownership can be a major factor in disrupting, and
even derailing, a worker’s recovery. Continuing in claim ownership also supports a better
knowledge base for decisions and better service to all stakeholders. Several submissions from
workers and employers referenced how helpful it was to have industry-specific case managers
at all stages of a claim.
I recommend that the Board embed the value of a continuity of claim ownership in its approach
to service delivery. I leave it to the Board to address any staffing issues that affect this aspect
of service to stakeholders.
One suggestion made to the Review was staffing in teams rather than by a single claim owner
may assist in both coverage and continuity issues. A team could combine a front-line worker
such as a Return to Work Specialist (RTWS) or Vocational Rehabilitation Consultant (VRC) with
a claim owner such as an EO or CM. This team approach would ensure that the worker and the
employer have good on-going contact with one front-line worker and provide some vacation
coverage, while at the same time allowing some flexibility in the workload of adjudicators.
Another suggestion was that Board could consider the past practices of having lower
classifications as entry level positions for on-the-job training such as a “case officer” 1 and 2.

RECOMMENDATION # 19
I recommend that the Board review its staffing model and best ways to achieve
continuity of care. I leave this to their expertise in this complex system. However, I
recommend that the Board embed the value of providing a single personal and
continuous relationship between a claim owner, an injured worker (particularly those
with a serious or traumatic injury) and the employer during return to work.

Incomplete Decision-Making
A number of stakeholders and presenters raised the issue that there was often incomplete
decision-making on a claim file, and certain types of incomplete decision-making were
repeatedly identified:


CM did not address or adjudicate compensable conditions or compensable
consequences unless specifically requested to do so, even in the face of clear medical
evidence and even if flagged by the treating physician in the F11 reports.
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CM did not address all aspects of a disability as indicated in the medical evidence,
especially for concussions.
If the worker had RTW, the CM did not issue a closure letter identifying the accepted
permanent conditions with a referral to Disability Awards.
CM did not adjudicate an injury under all applicable categories, resulting in jurisdictional
issues on appeal. Common problems were whether an injury was a new injury or a reopening/recurrence and adjudication of ASTDs under both section 5 and 6 of the Act. A
number of workers had experienced the appeal “treadmill” based on this issue alone.

Examples also included cases where case managers simply refused to adjudicate a matter for
reasons outside of Board policy. This included examples of a refusal to adjudicate a soft tissue
injury because there was no ASTD diagnosis (one is not required under policy) or because
while there was some medical evidence, more was needed and the “onus” was on the worker to
obtain medical evidence. (onus is not on the worker).
It is hoped that many of the` decision issues will be resolved by the recommendations in this
Report and the Board’s new direction to a worker-centric compensation system. In particularly,
these issues are assisted by a “whole worker” approach, good communication and resolution by
collaboration rather than by appeal. But should an appeal to the Review Division be necessary,
I make the following recommendation.
Review Division – Wide Remedial Jurisdiction
I recommend, as did several stakeholders, that the Review Division exercise a broad jurisdiction
to monitor the quality and completeness of Board decision-making. This was the original intent
of the Core Review in establishing the Review Division and it is needed now, more than ever.
As noted in the Core Review:
The subject matter of the internal review should not be limited to what the initial
decision-maker actual dealt with in the four corners of the decision letter. Rather,
the review would encompass any issue which the Review Manager believes should
have reasonably been dealt with by the initial decision-maker in his/her letter. My
reasoning for this broader scope is to avoid the delay and frustration which will often
arise when the matter is referred back to the initial decision-maker to determine the
additional issues(s), which could then become the subject of a further application for
internal review. (p. 28-29)
I particularly recommend that the Review Division endorse the remedial principle in the
Interpretation Act and provide for a more holistic approach to the appeals process in the
appropriate circumstances in order to avoid the appeal “treadmill” that now occurs. I
recommend that the Review Division track (or continue to track) incomplete decision-making
and identify any systemic issues in this area, for quality review.
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Continuity of Income
A number of stakeholders and health professionals identified certain gaps where the case
management system left injured workers without financial support due to system delays. The
most frequent gap is the one between the plateau decision and the commencement of VR
benefits. As one union submission noted:
This is very unfair to most workers. Once a worker is deemed no longer temporarily
disabled and cannot return to his or her pre-injury job, section 29 benefits are
concluded. A Case Manager will then refer the worker to Disability Awards and
VRC to install Vocational Rehabilitation benefits, the worker is left with no income.
Since Worksafe managers work at a snail’s pace, this could take weeks or months.
Case Managers will tell you that he of she is not responsible for Continuity of
Income and the VRC will not install VR benefits until the worker starts participation.
This has caused many workers hardship and should be amended.
I recommend that the Board ensure, through policy or practice, that the injured worker has a
continuity of income after a Board decision ends TWL and refers the worker to Vocational
Rehabilitation, even if the commencement of VR services is delayed.
Injured workers who cannot work also experience financial hardship when appealing a Board
decision which terminates benefits. This occurs when worker disagrees with the Board that an
injury has “resolved” or that the worker can “RTW” or that certain Light Duties or a VR plan is
suitable. During an appeal, the worker has no financial support and this, together with the
lengthy, adversarial and complex appeal process are often circumstances from which the
worker does not recover, even if the appeal is successful.
Clearly, the burden of correcting a premature, unsupported or incorrect decision falls on the
injured worker. It is a heavy price to pay, in addition to injury and disability.
It is hoped that evidence-based decision-making, a “whole worker” approach and dispute
resolution by either collaboration or the Review Division’s wide remedial jurisdiction will reduce
the frequency and duration of such events. But given the impact of wrong decisions, it is
important that the Board have incentive to arrive at quality decisions in the first instance. This is
one policy reason, among several, for the recommendation that the Board pay interest on
retroactive entitlement amounts that were found to be owning to a worker, after an appeal. This
matter is addressed further below.

Intake Process for Compensation Claims
Various issues arose about the Board’s system for the intake and processing of new
compensation claims.
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One service issue that arose frequently was the amount of time that lapsed between the
acceptance of the claim and the first payment of benefits. At present, the first payment usually
occurs at 20 days which many workers find creates financial difficulty. In the period in which the
claim is waiting for adjudication, workers may be off work, in financial distress and in need of
medical treatment. The Board can and does informally offer support and financial assistance to
workers with meritorious cases when there is financial hardship. I commend this practice but
also encourage the Board to find a more systemic solution to this delay in benefits.
Several stakeholders identified problems in the Board’s intake process, where claims may be
“gated” and held until sufficient information is obtained.
Numerous employers complained that they were given little information about a claim or
opportunity to address a claims issue, especially if the worker did not report the injury. At the
same time, it appears that some delay in the adjudication time frame is due to employer’s not
sending in the F7 within 3 days (or even the 11 days during which a time loss claim may be
gated, awaiting the F7). This is a systemic “catch 22”.
The EAO made many helpful suggestions on this particular issue, including:



At the time of registration, get the employer to provide the contact name and number of
the person handling compensation matters;
Notify the employer when a claim is made (through employer portal, email, phone).

A group of Entitlement Officers (EO) noted that there were systemic delays in requesting and
obtaining documentation during the “gating” process and that the “gated” time period is often not
productive. One recommendation was all the relevant documentation should be requested with
the first receipt of information to start a claim. For example, when notifying the employer of the
new claim, the Board could provide the time limit for providing the F7 and the First Aid report.
Board policy provides that provisional decisions may be made in certain circumstances. I
recommend that the Board be given explicit authority in the Act for such decisions prior to the
acceptance of a claim. I further recommend that this authority be provided for both certain
urgent circumstances which were previously identified by the Board and also as a general
authority to address process issues in case management, prior to the acceptance of a claim.

108 |

REPORT AND RECOMMENDATIONS

NEW DIRECTIONS:
WCB REVIEW 2019

RECOMMENDATION # 20
The Workers Compensation Act authorize the Board to issue provisional decisions prior to the
acceptance of a claim in the following two circumstances and any other circumstances that
the Board, in its discretion, defines in policy:
a) where a work-related traumatic event has occurred and an affected a worker
makes a claim for a psychological injury arising from that event, the Board will
provide the worker with immediate psychological treatment and health care
benefits while assessing the worker’s claim; and
b) where there is a delay in the Board’s determination of a claim’s eligibility, the
Board may provide expedited medical treatment if it is required to avoid a
significant deterioration in the worker’s condition.
If a worker’s claim is denied, the costs associated with the provisional decision will be
charged against the Accident Fund.

I also note that the Board has recently staffed EO’s in a special Mental Health Unit with
guidance on getting information from a worker with a psychological injury. While this is new
territory, I am satisfied that the Board is now aware that asking an injured worker to repeat an
account of a trauma can have a negative impact, including re-traumatization. I recommend that
this practice continue and that there be a quality audit in one year to assess the consistency and
effectiveness of this practice.

RECOMMENDATION # 21
I recommend the practice of placing EOs in a special mental health unit with guidelines on
intakes processes for workers with psychological injuries. I recommend that there be a
quality audit in one year to assess the consistency and effectiveness of this practice.

Reconsiderations and the Culture of Appeals
As noted, the Board has a strong decision-making culture that poor decisions are best
corrected through the appeal process. This approach was recommended by the 2002 Core
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Review 46 as a companion to another key recommendation, that Board decisions, once made,
should be final except for an appeal i.e. “no reconsideration” of Board decisions. Although the
Core Review tempered this “no reconsideration” recommendation with a concern for fairness
and changed circumstances47, the resulting legislation did not do so. Today, section 96(5) of the
Act states that after 75 days, the Board may not reconsider one of its own decisions.
This “75 day” rule is without precedent in Canada. Most Canadian jurisdictions, including
Ontario, Manitoba and Alberta, have no time limit to confine a Board’s jurisdiction to reconsider
its own compensation decisions. B.C. did not, prior to 2002. Those jurisdictions which do
provide a time limit, have one greater, usually much greater, than 75 days.48
The “75 day” rule has had a dramatic effect on service culture at the Board and on the
experience of stakeholders with Board service. It is difficult to imagine that a worker-centric
service culture could evolve at the Board with this provision in place.

Background :
Today, as a result of section 95(5), the Board approaches each compensation decision as a
discrete matter, which the “decision” renders final after “75 days” and which can be changed
only on appeal. The jurisdiction of appeal bodies is restricted to the matters in the formal
“decision”.
This rule bestows a finality on all Board decisions including decisions on diagnosis, medical
treatments, light duties, wage loss, wage rate, age of retirement, VR plans, duration of VR
plans, and pension decisions. Once envisioned as a way to achieve “finality”, especially for
employers in their exposure to claims costs in long term claims, it has become one of the
defining features of the Board’s current form of service delivery. Some of the consequences
include:


The “75 day” rule is administratively unfair. This was noted by the Provincial
Ombudsperson who publicly called for legislative change of this provision in 2010

46

Winter, Alan. Core Services Review of the Workers’ Compensation Board. March 11, 2002.
https://www.worksafebc.com/en/resources/about-us/reports/core-services-review-workers-compensationboard?lang=en
47
The “75-day rule” was not a recommendation of the Core Review. The Core Review proposed that
there be a balance between the need for “finality” and “the ability of the worker’s compensation system to
respond to new circumstances”, with a 90-day time frame for the Board to reconsider its own decision and
a power of “Reinquiry”, where the Board could reconsider its own decision “when new evidence is
presented…”
48
Seven jurisdictions have no time limits on reconsiderations in their Acts; several have policy guiding
how officers should use this discretionary authority.
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[Appendix 14] and brought this to my attention again in his written submission to the
Review:
One issue of importance is that our Office has identified system concerns about
WorkSafeBC’s inability to correct its own errors after the 75-day reconsideration is
over. While WorkSafeBC had expressed a willingness to advocate for changes to
the Workers’ Compensation Act to allow it to correct its own errors past the 75-day
limitation period, since we commented on this issue publicly in our 2010 annual
report, there have been no such revisions to the Workers’ Compensation Act. When
a mistake is made and acknowledged by all the parties, WorkSafeBC should be able
to resolve the resulting unfairness for the worker on its own initiative.


The 75 day rule brings particular unfairness to seriously injured workers who must
address binding compensation decisions while in the midst of major medical and lifealtering matters. There were several cases of this presented to the Review. One family
member described how her son was seriously injured in a logging accident in 2004. The
employer under-reported the worker’s earnings and the Board then issued an erroneous
long term wage rate (LTWR) decision while the worker was in acute recovery. The
decision was not appealed in time and an EOT request was denied. This seriously injured
worker has lived with an incorrect and uncorrectable low wage rate since 2004; it has
negatively affected his every benefit and his every interaction with the Board.



But the impact of the “75 day” rule goes far beyond casting unfair decisions in stone. It
has deeply affected how compensation matters of substance are addressed in original
adjudication and on appeal.



The “75-day” rule does not support quality decision-making in the first instance. It is an
invitation to decision-makers to decide – any decision – and move the case along the
case management system and off the claim owner’s desk. And while the disputed matter
is on appeal, there is no progress on that matter. This is particularly a problem when
RTW or VR issues are under appeal.



The 75 day rule vests every matter in a decision with a legal status of a “determined
matter” and appeal bodies are restricted to addressing on those “determined matters”.
Individuals often have little or no knowledge of the significance of matters in a “decision”, it
is a familiar scenario to the WAO, the EAO, the Provincial Ombudsperson and most
representatives that the decision-making process, and the jurisdictional complexity that
results.



The 75 day rule brings requires stakeholders to understand and address the matters in
every Board decision within 75 days. After that time, the only avenue for change is an
appeal, and the stress, delay and expense of that remedy. This creates problems for all
stakeholders, especially injured workers.

Many compensation matters do not lend themselves to a single legal formal distinction, set at
one period in time. The approach is particularly egregious when different legal characterizations
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or diagnoses can apply to the same injury. Workers may appeal a denial of a new injury, only to
be told that it should have been decided as a “re-opening” (or vice versa). Or an activity-related
soft tissue disorder (ASTD) is denied as a section 6 occupational disease only to be told by
WCAT many months later, that the worker may seek a “decision” for the same condition under
section 5 of the Act. This is particularly problematic for workers whose injuries have been
misdiagnosed, or where the diagnosis has changed.
Appeal bodies spend a great deal of resources addressing issues of procedure and jurisdiction.
As set out in a noteworthy WCAT decision, WCAT-2004-04309, a WCAT panel has many
options when faced with a different diagnosis on appeal than that before the original decisionmaker. 49 The options available include to the appeal tribunal accepting or not accepting
jurisdiction over a different diagnosis than the specific diagnosis in the original decision and
sending the matter back for new adjudication at different possible stages. 50
Recently, the British Columbia Supreme Court commented:
The process is a lengthy, complex and inefficient one, which is striking when
considered in contrast to the lofty goal of compensating injured workers fairly in a
timely and efficient manner, seemingly established by the Act, the Board’s RSCM
and the WCAT’s MRPP.51
In 2018, another court commented:
While these separate inquiries may be logical, the fact remain that, in combination,
the overall scheme is unwieldy, inefficient, and cumbersome. This is particularly so
when one considers that the Act is intended to serve injured workers. …
There is much discussion and concern in the current case law about access to
justice, judicial efficiency, proportionality, and like issues…. These important objects
should apply with equal force to administrative bodies. Accordingly, they apply to
the Act and to the decision-making process under the Act. Those decision-making
processes …appear to do little to advance these various objects. 52

49

WCAT-2004-04309 https://www.wcat.bc.ca/search/decision_search.aspx
Ibid page 13
51
Paleos v. Workers’ Compensation Appeal Tribunal (2019 BCSC 1113). https://www.bccourts.ca/jdbtxt/sc/19/11/2019BCSC1113.htm.
52
Shamji v. Workers’ Compensation Appeal Tribunal 2016 BCSC 1352 https://www.bccourts.ca/jdbtxt/sc/16/13/2016BCSC1352.htm affirmed by Shamji v. Workers’ Compensation Appeal Tribunal 2018
BCCA 73 https://www.bccourts.ca/jdb-txt/ca/18/00/2018BCCA0073.htm. The Court of Appeal affirmed the
BCSC decision in Shamji which was that he was not entitled to an LOE assessment. The relevant
comment in the BCCA decision is, [67] I certainly appreciate the observations of the reviewing judge. As
this case demonstrates, the compensation system in the Act can be slow, cumbersome and frustrating to
workers. However, part of this stems from the nature of a process that evaluates a worker’s disability,
provides vocational rehabilitation where appropriate, and assesses what losses have resulted from an
50
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In summary, the 75 day rule has created, in its wake, a complex, byzantine legalistic decisionmaking regime [court commentary], an appeal “treadmill” and a host of fairness and access to
justice issues, especially for injured workers. This is a service model which simply cannot
provide the type and quality of adjudication needed in a more agile compensation system.
A change in decision-making culture is required to achieve a worker-centric service delivery
system, consistent with fairness and RTW objectives. There must be a shift from “producing
decisions” to working with stakeholders to achieve specific goals. In my view, this requires a
change in both the legislative structure and the culture of Board service and staff.
And given that the complexity of the compensation system was identified as problematic across
a wide spectrum of stakeholders, I believe this step is also necessary to improve the confidence
of all stakeholders, most especially injured workers. I understand that there will be a concern
by finality by those accustomed to the present compensation model. But again, most
jurisdictions in Canada have no time limit to restrict when a compensation Board may
reconsider one of its own decisions. Finality is best achieved by a good and fair decision.

Re-Openings
A related topic is whether a worker’s condition is a new injury or a recurrence/re-opening of a
former compensable injury. The Core Reviewer agreed that a “reopening” of an accepted claim
did not question the validity of the previous decision but merely recognized the reality of medical
conditions. To do otherwise, would be “arbitrary and contrary to medical science.” However, he
recommended that re-openings be limited to “a significant change in the worker’s compensable
condition” and this recommendation was the basis for the current section 96(2) of the Act.
Section 96(2) limits the circumstances in which the Board may re-open decided matters. This
mainly affects severely injured workers with long-term injuries and those with chronic conditions
or re-injuries where there must be documentation and discussion about every change in a long
term compensable medical condition. The injury is not “final”; only the liability of the Board for
compensation. In my view, this evades the Board’s long-term responsibility for work-caused
injuries that it has accepted.

impairment of earning capacity. An initial assessment of functional impairment under s. 23(1) is not made
until a worker’s injury has “plateaued”. It is only after this has been done that consideration can be given
to an LOE under s. 23(3). Decisions at each stage of this process are reviewable by the Review Division
and in turn appealable to WCAT. By the time a decision is made under s. 23(3), a worker’s circumstances
may be significantly different from his or her circumstances at the time of the initial eligibility determination
under s. 23(3.1). This is what occurred here.
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Most other jurisdictions have no statutory limitations on re-openings and leave the matter to
Board policy, as did the previous version of the Act. I recommend that both the Act and Board
policy follow this model.

RECOMMENDATION #22
That sections 96(2) and 96(5) of the Workers Compensation Act be rescinded and replaced
by a provision which allows the Board to re-open and re-consider its decisions. Section 17 of
the Alberta Act is a model.

RECOMMENDATION # 23
That following this amendment, the Board develop policy to address the “re-opening/re-injury”
issue similar to the former policy on this matter.

RECOMMENDATION #24
That the Board develop policy and practices to promote quality decision making based
on evidence including a requirement to consider new evidence after a decision has
been made when reconsideration is possible under the Act. Appealing a decision is a
last resort.

APPEAL PROCESS – IMPROVING ACCESS TO JUSTICE
The Review heard from many participants, especially injured workers, that the appeal process
was complex and difficult, especially without an advocate or lawyer. Some of the greatest
frustrations expressed to this Review concerned the appeal process at the Workers
Compensation Appeal Tribunal (WCAT). Participants were often frustrated by WCAT’s limited
remedial jurisdiction of appeal bodies and the time and expense of obtaining new evidence,
together with WCAT’s restrictive policies on the reimbursement of appeal expenses. Some of
these issues are beyond the mandate of this Review.
It is hoped that some of the recommendations from this Review will encourage the early and
informal resolution of disputes. However, when an appeal is necessary, I make the following
recommendations towards have improved access to WCAT adjudication, including providing
jurisdiction sufficient to ensure accessible and fair adjudication of compensation matters.
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90-Day Appeal Limit to WCAT
There is lack of consistency between in the time limit to appeal a Board decision to the Review
Division (90 days) and the time limit to appeal to WCAT (30 days). This often causes confusion,
especially for unrepresented parties. A 90-day appeal period would make the timelines
consistent and would not add significant delay. Consistency in time limits for appeals would
make the appeal process more user friendly and should reduce the number of applications for
extensions of time that workers and employers file with the WCAT every year.
A 90-day appeal period would also give appellants more lead time to obtain new evidence and
organize their appeals. This would increase fairness in more complex appeals and should
reduce evidence-related delays in bringing appeals to hearing.

RECOMMENDATION # 25
That the appeal period to file an appeal to Workers’ Compensation Appeal Tribunal (WCAT)
be 90 days instead of 30 days. This requires an amendment to section 243(1) of the Act.

WCAT Reconsider Its Own Decisions
Prior to 2014, it was considered that WCAT’s had authority to reconsider one of its own
decisions on one of three grounds: the ground of new evidence (under section 256 of the Act),
the ground of procedural fairness and the ground of a patently unreasonable error of fact, law or
discretion (“common law errors”). These latter grounds were not specified in the Act but were
seen as matters of inherent jurisdiction for the compensation tribunal, and had been relied upon
for years.
In 2014, the British Columbia Court of Appeal (BCCA) decided that, absent explicit statutory
authorization, WCAT did not have the authority to reconsider its own decisions for patently
unreasonable errors.53 WCAT applied for and was granted standing to oppose this
interpretation before the Supreme Court of Canada (SCC) but the BCCA decision was upheld.
It should be noted that the whole issue was introduced by the BCCA on its own motion, not by
the parties.
Before 2014, WCAT ‘s reconsideration powers for common law errors helped ensure that its
decisions meet the legal standards of reasonableness and fairness, without putting an onerous
burden of judicial review on parties who are little able to bear it. This is an important safeguard.

53

Fraser Health Authority v. Workers’ Compensation Appeal Tribunal, 2014 BCCA 499.

PART III: ADDITIONAL ISSUES IN SERVICE CULTURE AND
CASE MANAGEMENT

| 115

NEW DIRECTIONS:
WCB Review 2019

Between 2003 and 2014, WCAT reconsidered almost 1,000 cases. WCAT informed me that
since the BCCA decision, the number of judicial reviews of WCAT decisions has greatly
increased.
A reconsideration power for common law errors is helpful to both the compensation appeal
tribunal and the compensation system generally - it increases the confidence of stakeholders
that the appeal bodies provide access to justice; it reduces legal costs and court involvement in
workers’ compensation matters; and it contributes to higher quality decision-making at the
WCAT.
Seven other jurisdictions in Canada provide their appeal bodies with the authority to reconsider
decisions for common law errors.
I recommend that the Act be amended to provide WCAT with statutory authority to reconsider
decisions in completed appeals for decision-making errors, including patently unreasonable
errors of fact, law and discretion; “true” errors of jurisdiction; and to remedy procedural
unfairness in the conduct of an appeal.

RECOMMENDATION #26
That the Workers Compensation Act be amended to authorize Workers’ Compensation
Appeal Tribunal to reconsider its own decisions on common law grounds.

Consistency in Appeal Jurisdiction
At this time, WCAT does not have jurisdiction to decide legal issues arising under the Canadian
Charter of Rights and Freedoms(Charter) and the Human Rights Code (HR Code). It is
precluded from doing so by section 245.1 of the Act incorporates certain provisions of the
Administrative Tribunals Act (ATA) which remove a tribunal’s jurisdiction in these matters.
However, the ATA does not apply to the Review Division and so the Review Division has
jurisdiction to apply the Charter and the HR Code in matters where WCAT does not.
This creates inconsistency and complexity in the appeal process. If a worker or employer
wishes to raise an issue relating to the Code or the Charter (as happens with some frequency)
they must do so at the Review Division and then proceed to judicial review on those issues,
even while having to proceed to WCAT on compensation issues. This inconsistency creates
further difficulty for the court and the parties on judicial review. A court may consider a Charter
or HR Code issue, which may arise on the courts own motion from a WCAT decision, but the
matter cannot be referred back to WCAT for lack of jurisdiction.
Finally, these inconsistencies between the appeal jurisdictions will become more troublesome
as the compensation system proceeds with “duty to accommodate” issues during RTW.
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For all of these reasons, I recommend that section 245.1 of the Act be amended to remove that
section’s incorporation of sections 45 and 46.3 of the ATA. This amendment would provide
WCAT and the Review Division with the same jurisdiction to interpret and apply these
fundamental sources of law in workers’ compensation matters.

RECOMMENDATION #27
Reinstate the Workers’ Compensation Appeal Tribunal’s jurisdiction to consider issues arising
under the Canadian Charter of Rights and Freedoms and the Human Rights Code. This
requires an amendment to section 245.1 of the Act.

Flexibility In Appeal Bodies to Grant an Extension of Time (EOT)
Most jurisdictions either have no time limit for appeals or give their appeal bodies a wide
discretion under the legislation to allow for extensions to appeal deadlines. Given that the
Review Division and WCAT are well established bodies, guided by published rules, it is
recommended that they be provided with the discretion to determine when to allow EOTs to
appeal rather than have statutory restraints. This will create an expedited and less legalistic
approach to EOTs.

RECOMMENDATION #28
That section 243(3) and section 96.2(4) be amended to read that that on application the chair
(or the chief review officer) may extend the time to file a notice of appeal even if the time to
file has expired.

Payment of Interest on Retroactive Awards
I recommend that the Act be amended to provide for the payment of interest on certain types of
retroactive benefits where injured workers have done without financial support to which they
were entitled. This is an important step towards fairness and accountability in the decisionmaking culture.
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Background re Payment of Interest:
Prior to 2001, the Board had a policy (policy #50.00) that required the Board to pay interest on
certain types of retroactive awards.54 Typically, this situation arose when an appeal body or the
Board found that a worker was entitled to benefits which they had not received. In 2001, the
Board changed this policy to provide that interest would be paid only where it is determined that
a blatant Board error necessitated the payment. The result of this change was the virtual
elimination of interest being paid on delayed benefits to workers.
This issue has a technical and contentious history both before and after policy #50.00 changed
in 2001. This history, the policy discussions and legal proceedings are set out in detail in
Appendix 16 – Interest History. The primary source of legal pursuit to the question of whether
the Board’s Interest Policy is supportable under the Act was Mr. Johnson and on September 26,
2007, Madame Justice Gray concluded that section 5 of the Act requires that interest be paid
where those benefits are delayed.
There ensued further legal proceedings which again, are carefully summarized in the Appendix
and which were ultimately, unsuccessful for technical reasons. This protracted legal dispute
illustrated several aspects of the policy challenge under section 251, which makes this process
unreasonable as a legitimate way to assess the legality of Board policy.
The frustrations and challenges of the debate of interest on delayed compensation and the
eventual unsuccessful outcome support a conclusion that there should be an expressed
provision in the Act to resolve this issue.
Re Merits of Interest Payments:
From the many proceedings, three general principles were presented for the payment of interest
on delayed benefits.





Interest may be justified on the basis that delayed compensation payments are similar to
overdue business accounts on which the Board, as a corporation, pays interest.
Interest may be justified on the basis that it is compensation for the loss of advantage
accruing from funds at the time they were originally payable.
Interest may be justified on the basis that it is remedial - it places a person in the same
position in which they would have been had the benefit been allowed in the first place.

54

See policy item #50.10 of the Rehabilitation Services and Claims Manual as of April 2000. Interest
was paid on pension lump sum payments. Effective November 26, 1981, interest was extended to
retroactive wage-loss payments.
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Interest remedies the expenses associated with borrowing money or expensing personal
resources while awaiting the payment of benefits initially denied or over-looked.
Considered together, it is reasonable that interest payments should be paid on retroactive
benefits to compensate the worker or employer for being denied the opportunity to have
immediate access to money.
There is a strong practical element of fairness as well. As we heard repeatedly in this Review,
when workers are denied benefits for a significant period of time, they will deplete savings and,
in many cases, add debt which may often be consumer (credit card) debt or cash in hardearned assets like their houses. We heard from several workers who lost assets, including
homes, boats and cars, as a result of delayed benefits.
Throughout the legal proceedings on this issue, there was much discussion on the rate of
interest to be paid. Other jurisdictions pay interest 55 for any delay under the rates in the Courts
of Justice Act. However, I recommend that paying interest at the Board’s rate of return, as used
to be done in B.C., would make the economic impact of the retroactive payment neutral for the
Board. If interest were paid at some lower rate, there would be an economic advantage to the
Board to delay benefits and this should be avoided in terms of restoring worker’s confidence in
the Board.
Next, interest should not be paid on short delays. The amount of interest paid on a short delay
would not be significant even though a worker may incur significant consumer debt as a result of
delay. There must be a balance in the payment of interest and it also provides incentive for the
Board to correct its own decisions in a timely way. A delay of 180 days or greater is clearly
excessive but I consider that interest should not be paid earlier than that date. The interest
should be payable from the date the payment was owing once there is a delay of 180 days or
greater.

55

Workplace Safety and Insurance Board (WSIB). WSIB Operational Policy – Interest Payments.
https://www.wsib.ca/en/operational-policy-manual/interest-payments

PART III: ADDITIONAL ISSUES IN SERVICE CULTURE AND
CASE MANAGEMENT

| 119

NEW DIRECTIONS:
WCB Review 2019

Finally, interest accumulates against a person on a compound basis and accrues to the
accident fund on a compound basis. I consider it suitable that compound interest should be
paid on that basis.

RECOMMENDATION # 29
I recommend that the Workers Compensation Act be amended to provide that interest will be
paid on overdue wage loss and permanent disability benefits greater than 180 days, based on
the Board’s return on investments, at compound interest as of the date the benefits would
have become payable.
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PART IV: POLICIES AND PRACTICES THROUGH GBA+ LENS

IN BRIEF
The Review was charged with looking at policies and practices through a GBA+ lens and all
sections are include this perspective.
This section looks at certain groups of vulnerable and precarious workers and their
experiences within the workers’ compensation system. The goal is to recognize what
assistance is needed to recognize and address their challenges, particularly in VR and RTW.
This section looks at:






Average Earnings calculations for young, casual and temporary workers
Psychological Violence and Discrimination based on Identity Factors
Gender Issues in RTW, sexual harassment and sexual assault
Assisting workers with cognitive impairments
Temporary Foreign workers and farmworkers

A gap in claim suppression is identified and recommendations to close the gap are made.

I was asked to assess the matters under review and my recommendations of this Review
through a “GBA+” lens.
GBA+ is an analytic process using “Gender Based Analysis” where gender includes both
biological (sex) and socio-cultural (gender) differences and where the “plus” refers to other
identity factors such as race, ethnicity, religion, age and mental or physical disability. The
process is designed to assess how these various groups experience policies and programs and
the potential impacts of these programs on the diversity of Canadians.
Diversity emerged as a legal concept 56when it was recognized that four designated groups –
women, aboriginal peoples, persons with disabilities and members of visible minorities – faced
discriminatory employment barriers resulting from historical disadvantage and could benefit from
measures to make workplaces more inclusive. The concept of diversity has now expanded and
now includes age, sexual orientation, immigration status and other areas of disadvantage. The
Provincial and Federal governments now incorporate a GBA+ analysis into all of their policy
development, with the goal of supporting inclusive workplaces. Further information about the
GBA+ analysis process is set out in Appendix 17.

56

Diversity was recognized in the Employment Equity Acts (1986 and 1995).
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The GBA+ analysis is particularly important in a compensation review, given that the Board’s
mandate includes helping workers with permanent impairments overcome barriers to their
employment. A GBA+ analysis recognizes that diverse workers may experience compensation
policies and practices differently. The Board’s policies and practices need to be inclusive in the
exercise of this mandate and not raise further barriers to future employment. In addition, the
Board is well-positioned to lead in the area of supporting inclusive workplaces.
A GBA+ lens has been applied throughout this Report. The RTW section assesses RTW
policies and practices as they are experienced by immigrants, older workers and young
workers. The “Urgent Issues” section notes that compensation policy and practices regarding
Activity Related Soft Tissue Injuries (ASTDs) result in men have significantly higher claims
acceptance (about 60%) than for women (about 35%). And the accepted claims rate for
Indigenous workers working on reserve is about half of the rate of that for claims acceptance as
a whole.
In this section, I will address certain additional issues which require a more in-depth GBA+
discussion regarding the impacts of certain policies and practices as experienced by particular
groups of workers.

INTRODUCTION TO PRECARIOUS WORK AND VULNERABLE WORKERS: THE NEW
ECONOMY IS A NECESSARY CONTEXT
Today, any review of compensation issues using a GBA+ lens must acknowledge the changing
world of work and how these changes have affected historically disadvantaged workers.
The new economy includes the emergence of both the “gig” economy (characterized by
temporary or flexible work arrangements or “gigs”) and the “sharing economy” (characterized by
work exchanges which are organized through the internet or apps). Both concepts are further
discussed in Appendix 11. This section acknowledges the research work done in other
jurisdictions as they address the changing nature of work and its impact on regulatory systems
and vulnerable workers, particularly women, minorities, immigrants and people with disabilities.
57

57

The research from Ontario and Australia have been particularly helpful on this topic: In 2012, the Law
Commission of Ontario issued Vulnerable Workers and Precarious Work: Final Report, followed by a
Review and May 2017 report, The Changing Workplaces Review: An Agenda for Workplace Rights:
Final Report. The Review was to improve the situation of vulnerable workers and addressed legislative
changes to the Employment Standards Act, Labour Code, and Health and Safety which, in that province,
is separate from the compensation system. Later, SafeWorkAustralia partnered with research groups to
author Workplace Safety Futures: The Impact of Emerging Technologies and Platforms on work health
and safety and workers’ compensation over the next 20 years. Horton J, Cameron A, Hanson RT,
Hajkowicz SA (2018). CSIRO, Canberra.
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A recent study of the working age populations in the U.S. and Europe58 found that workers in
the “gig economy” could be divided into two groups:
a.
b.

Those who wanted independent work on either a full time or part time basis; and
Those who make their primary living from independent work but would prefer
traditional jobs, and those who did supplemental work (second or third jobs) out of
financial necessity.

“Precarious work” identifies a certain type of independent work (which may or may not be
voluntary) which is defined by certain characteristics. The Law Commission of Ontario defined it
as follows:
Precarious work is characterized by lack of continuity, low wages, lack of benefits
and possibly greater risk of injury and ill health…Measures of precariousness are
level of earnings, level of employer-provided benefits, degree of regulatory
protection and degree of control or influence within the labour process… The major
types of precarious work are self-employment, part-time (steady and intermittent)
and temporary.
“Vulnerable workers” are defined as those individuals who have both precarious work and an
employment vulnerability due to their “social location” in one of the following groups.59 This
definition is used because it is well documented that these groups suffer a disproportionate
degree of hardship in the labour market and are over-represented in precarious employment.










Women and single parents
Racial Minorities
Newcomers to Canada and Established Immigrants
Temporary Migrant Workers
Aboriginal Persons
Persons with Disabilities
Youth and new workers
Older workers
Non-status workers

58

McKinsey Global Institute. (2018) AI, Automation, and the Future of Work: Ten Things to Solve for.
Cited in The Fourth Industrial Revolution and Social Innovation in the Workplace. European Agency for
Safety and Health at Work Discussion Paper, Saunders, J. 2019.
59
Vulnerable Workers and Precarious Work, p. 11.
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Precarious work has been related to both increased workplace injuries60 and reduced health
and safety regulation. 61 This is further discussed in Appendix 17.
I recognize that not all workers in GBA+ identified groups have precarious employment and that
many are working full-time in secure employment. However, many or most workers in
precarious employment fall within a GBA+ analysis. To a great extent, the definition of a
vulnerable worker coincides with groups identified as having a historical disadvantage for the
purpose of a GBA+ assessment, but with the added disadvantage of precarious work.
From this perspective, I review the following compensation policies and practices:













The calculation of “Average Earnings” (AE) for new, temporary or casual workers or the
self-employed (Precarious Work)
VR assessments and plans for vulnerable workers.
Status Issues in Precarious Employment
Psychological Violence and Identity Based Discrimination
Gender Issues in RTW
Sexual Harassment and Violent Assault
Practices Re Individuals with Cognitive Impairments
Practices related to Temporary Foreign Workers (TFW)
Claims Suppression
Employment in the Federally Regulated Private Sector
Diversity at the Board
GBA+ going forward

While the broader issue of Claims Suppression is an issue of concern to all workers, its
prevalence in cases of vulnerable workers suggests that it is helpful to include it in this section.

The Calculation of Average Earnings (AE) for Precarious Work
The Act defines how “Average Earnings” (AE) will be calculated for different types of workers.
This is important because each worker’s wage rate is based on the AE calculation and this
affects all compensation benefits.62 Section 33 of the Act specifies one set of rules for workers

60

“Precarious employment and occupational injuries in the digital age – where should we go from here?”
Scandinavian Journal of Work, Environment and Health 2018; 44(4):335-339 has a helpful literature
review. http://www.sjweh.fi/show_abstract.php?abstract_id=3749
61
“Regulation, Change and the Work Environment” Lippel, K., Johnstone, R. and Bril-Gingras, G.,
Industrial Relations Quarterly Review, Winter, 2017.
http://www.riir.ulaval.ca/sites/riir.ulaval.ca/files/72_1_intro_anglais.pdf
62
The policies for AE calculations are set out in Chapter 9 of the Rehabilitation Services and Claims
Manual, Volume II (RSCM II). Since the AE calculation is the basis for a worker’s wage rate (set at 90% of
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with regular work patterns and another set of rules for groups with patterns more like precarious
work. For both groups, the AE calculation is supposed to be made with reference to both “the
average earnings and the earning capacity of a worker”.
The general rule for most workers is that the AE amount is “based on the worker’s gross
earnings…for the 12 month period immediately preceding the injury.” [Section 33.1 ] For
regular workers, the decision-maker has discretion to consider “exceptional circumstances”
where the application of the AE rules would be “inequitable.” Section 33.4(1) reads:
If exceptional circumstances exist such that the Board considers that the application
of section 33.1(2) would be inequitable, the Board’s determination of the amount of
average earnings of a worker may be based on an amount that the Board considers
best reflects the worker’s loss of earnings.
The Act stipulates a different set of rules for calculating AE calculation for workers with shortterm, temporary or casual employment or the self-employed i.e precarious employment. These
rules are set out in separate sections of the Act:





Section 33.2 – AE rule for Apprentices or Learners
Section 33.3 – AE rule for workers employed for less than 12 months
Section 33.5 – AE rule for casual workers
Section 33.6 – AE rule for a person covered under section 2(3) of the Act [ i.e. an
independent operator who has POP coverage and therefore is deemed to be a “worker”
for compensation purposes under s. 2(3) of the Act.]

In addition to these different but firm rules, the Act does not allow a decision-maker to consider
“exceptional circumstances” in these cases. [ section 33.4(2)] In effect, the Board has no
discretion to assess whether the legislated AE rules are “inequitable” in particular cases or
whether they fairly estimate a worker’s “earning capacity” as required under section 33(1), the
standard used for workers in more traditional work arrangements.
The absence of discretion in cases of precarious employment is a concern. In these
categories, employment patterns are varied and they present a challenge for arriving at a fair
assessment of an individual’s earning capacity. The current Act requires that for traditional
workers, discretion be applied in some cases to avoid inequities. Yet this discretion is denied in
those very cases where the work is most variable and where a firm rule is most apt to result in
inequities, where it is least likely that “one size fits all”.

net average earnings) ,the AE calculation affects all aspects of the claim including compensation benefits
and RTW supports.

PART IV: POLICIES AND PRACTICES THROUGH GBA+ LENS

| 125

NEW DIRECTIONS:
WCB Review 2019

A number of participants in the Review identified these legislative AE rules has having a very
negative impact on young, new or casual workers and others when they were injured in this type
of employment.
One group that is particularly affected are seasonal workers, including farmworkers. The
Review heard from their representatives that this group tends to report only very serious and
disabling injuries, which typically result in permanent impairment. However, the low wage rates
for seasonal workers resulting from the AE calculation under the set rules, means that their PFI
pensions are so low that these disabling injuries cause great financial hardship. There is no
discretion to consider their long-term employment patterns and a fair assessment of their
“earning capacity”.
Another group that is affected are young workers. One family member told us about her 16 year
old daughter who experienced a serious knee injury during a part-time minimum wage job. It
will have a lifelong impact on her ability to work, but her compensation did not in any way reflect
this. In another case, a young worker was engaged as a full-time trucker but was badly injured
on his first run. His wage rate was based on an AE for new workers, rather than reflect his
earning capacity over what would have been a long and well-paid job.
A GBA+ analysis must assess whether section 33.4(2) has an adverse impact on historically
disadvantaged groups. In my view, it does. They are denied the opportunity to have the Board
consider “inequities” that result from the application of the statutory AE rules, although this is
authorized for traditional workers. And an inequitable AE calculation negatively affects a worker
in many ways that affect employment barriers– less compensation benefits, less access to
rehabilitation and re-employment supports and lower pensions for permanent disabilities.
These impacts are experienced by groups that historically are treated unfairly.
In my view, the discretion provided to AE calculations in section 33.4(1) of the Act should be
applied to all workers; equity is a principle that is needed by all.
I recommend that the wording of section 33.4(1) of the Act be amended, so it refers inclusively
to all AE rules set out in Section 33, rather than just to section 33.1(2). I further recommend that
section 33.4(2) of the Act be removed. I anticipate that should these legislative changes be
accepted, that the Board will develop additional policies for Chapter 9, and the application of
“exceptional circumstances” to precarious work. I leave that as a further matter, to be
addressed through the Policy Division with stakeholder consultation. But I do note that as
vulnerable workers and those with precarious work tend not to have an active consultative
voice, that additional efforts should be made to ensure that representations are made on their
behalf in these consultations.
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RECOMMENDATION #30
Amend section 33.4 to allow exceptional circumstances to apply to all workers, where the
application of the usual rules would be inequitable.

RECOMMENDATION #31
It is recommended that section 33.4(2) be removed as an unfair restriction of the application
of the “exceptional circumstances” discretion to a group of vulnerable workers.

VR Plans and VR Resources for Vulnerable Workers
When a worker from a historically disadvantaged group suffers a permanent injury, a realistic
RTW/Vocational Rehabilitation path should take their identify factors into account. Many of
these issues are addressed in the RTW section. However, as a general principle, it should be
recognized that prior to a work injury, such workers have likely experienced barriers to
employment and that to RTW, they will need VR plans which realistically address the impact of
that injury to that particular worker. The Board is encouraged to use its special expertise and
resources to develop and address recurring VR issues related to these issues and to utilize
creativity and collaboration in seeking to restore such workers to employment status as much as
possible.

RECOMMENDATION #32
That the Vocational Rehabilitation (VR) plans take into account that special barriers to
reemployment exist for disabled vulnerable workers and alleviate those barriers to the
greatest extent possible. VR plans could regularly include language and education
components to enhance employment opportunities and in appropriate cases and at the
worker’s request, VR plans could include start-up grants or training for self-employment.

RECOMMENDATION #33
That the Loss of Earnings assessment for a vulnerable worker take into account the special
barriers to employment faced by that disabled worker by assessing the employability of
similarly vulnerable individuals.
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Status Issues In Precarious Employment
One Board practice which is potentially harmful to vulnerable workers in the gig or sharing
economy is the misclassification of a worker as a “self-employed contractor” rather than as a
“worker”. In general, this issue is beyond the TOR for this Review so I bring it forward as an
attention point for the Board and provide a fuller discussion in Appendix 11. However, to the
extent that a misclassification has a significant impact on all compensation issues for vulnerable
workers, I make the following recommendation as part of this Review.

RECOMMENDATION #34
It is recommended that Board policy provide that a determination of “worker” or “independent
operator” status by the Assessment Department is a provisional determination which may be
reconsidered and redetermined by the Board for compensation purposes, regardless of
whether the individual has acquired POP coverage.

PSYCHOLOGICAL VIOLENCE AND IDENTIFY GENDER BASED DISCRIMINATION
The Review heard from workers who had experienced threats, humiliating conduct, or race or
gender based harassment in the workplace. Some workers had addressed these situations
through the Board’s bullying and harassment provisions; others made a claim for a
psychological injury under section 5.1 of the Act. It was striking how often, when the claim was
made by a woman working in a male-dominated workplace, the worker was told “What can you
expect working in that environment?” In the earlier section of this Report, I confirm that there is
no “Assumption of Risk” doctrine in the compensation system and this example should be
included in the recommended policy and Practice Directive.
There is now a standard for a Psychological Health and Safety in the Workplace63 and the
Board has engaged a Chief Mental Health Officer (CMHO). The Board is advancing in its
programs to prevent workplace violence (including psychological violence) as an occupational
risk in some sectors.
It is clear from the presentations and research that psychological violence, and sometimes
sexual violence, can be embedded in the culture of a particular workplace. Women, workers of
colour and LBGTQ workers are especially vulnerable. When individuals are targeted for
harassment on the basis of sex or gender (or any other identity factor), the workplace is unsafe
for that worker, especially if she or he is vulnerable in other respects. Workers who are so
63

Canadian Standards Association 2013
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targeted often fear that reporting make the harassment or violence worse, or result in retaliation.
Some of these matters are addressing in the section on Claims Suppression below.
Much of the research on this topic highlights the key role that prevention plays in identifying and
addressing gender-based risks in the workplace. As noted in another article by K. Lippel:
A key factor in reducing exposure to psychological violence, including bullying and
harassment, as well as sexual harassment is to find ways to make these behaviours
unacceptable in the workplace. This is achieved not just by posting policies
declaring them to be unacceptable but by changing the workplace culture so that
there is a shared perception that such behavior, that may have been prevalent and
accepted years ago, is no longer tolerated either by management or by workers and
their unions.64
Because such harassment tends to be workplace specific, and the targets of such harassment
are highly vulnerable, I recommend a case by case approach to this issue, integrating both a
compensation and prevention perspective. The approach should have the capacity to address
all types of harassment and psychological violence, including gender, race or identity based
bullying and harassment. I recommend the following:

RECOMMENDATION #35
That the Board extend the mandate of the Chief Mental Health Officer (CMHO) to include
Prevention matters with a particular focus on the creation of psychologically safe workplaces
with a GBA+ lens. In particular, I recommend the CMHO, in consultation with Prevention,
establish the following:
-

a process whereby a vulnerable worker can confidentially report a situation of sexual
or identity based harassment or violence and receive counselling and support for a
period of time without starting a compensation claim.

-

Outreach programs for a workplaces or employer to promote a safe work environment
for women or other vulnerable workers; and

-

Make recommendations for how to address workplaces with ongoing issues of
harassment and discrimination.

64

From Conceptualising Violence at Work Through a Gender Lens: Regulation and Strategies for
Prevention and Redress. Lippel, Katherine. University of Oxford Human Rights Hub Journal, Vol. 1, 2018.
Pp. 143-166. At page 156. http://ohrh.law.ox.ac.uk/wordpress/wpcontent/uploads/2018/09/Conceptualising-Violence-at-Work.pdf
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RECOMMENDATION #36
That Board policy and practice directives on bullying and harassment specify that all workers
are entitled to a psychologically safe workplace.
That Board policy provide that where is worker is targeted or otherwise made psychologically
unsafe in a workplace, inclusive of bullying and harassment based on gender or other identify
factors, this should be considered as a significant workplace stressor when assessing a
psychological injury.

GENDER ISSUES IN RETURN TO WORK (RTW)
The GBA+ analysis prompts questions about the assumptions and impacts of compensation
policy and practice around RTW given the realities sex and gender factors in the workplace.
This issue has a particular historical footprint in the compensation system. OH&S Regulation
and compensation evolved in the context of preventing and treating traumatic injuries to men
who were working in hazardous occupations like mining, fishing, forestry and construction. As
women’s participation in the workforce increased, OH&S regulations were extended to them in a
“gender-neutral” way.65 In addition, many health and occupational guidelines were developed
for “all” workers but were based on male experiences or research cohorts, so the results were
not necessarily reflective of the occupational risks, injuries and paths to recovery for women. 66
The “gender-neutral” approach has been reviewed through a type of GBA+ lens in other
jurisdictions, resulting in profound impacts on OH&S regulation and health research. As early
as 2011, the World Health Organization’s Building Healthy and Equitable Workplaces for
Women and Men: A Resource for Employers and Worker Representatives67 noted that women
and men face different risks and health problems, have different domestic and unpaid
responsibilities and have different experiences on RTW. The global study also noted:

65

10 Keys for Gender Sensitive OSH Practice – Guidelines for Gender Mainstreaming in Occupational
Safety and Health, Working Paper, International Labour Office (ILO), SIDA, 2013, from Guideline 1.
66
For example the report “Does sex and gender matter in post-traumatic stress injury?” Canadian
Institutes of Health Research, March 21, 2019 concludes most research into the neurobiology and stress
response of PTSI has been conducted on all male samples while most of the research on “emotional
vulnerability” in PTSI has been done on all female samples. There is a high prevalence of PTSI in
transgender people which is understudied.
67
Building Healthy and Equitable Workplaces for Women and Men: A Resource for Employers and
Worker Representatives, World Health Organization, 2011.
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When women do experience a work-related health problem, they are less likely than
men to be diagnosed, recognized, compensated or be offered rehabilitation. In
some cases, return-to-work options are largely underprovided 68
Some of the gender-specific risks are particularly important for RTW and disability management.
Attached at Appendix 18 is a publication, Principles for Labour Inspectors: With Regard to
Diversity-Sensitive Risk Assessment, Particularly A Regards Age, Gender, and Other
Demographic Characteristics.69 This publication offers a very practical way to assess individual
differences in the workplace and do a holistic risk assessment (consistent with a
biopsychosocial approach to disability), with particular guidelines for risk assessment with an
age and one with a gender perspective. This would be an excellent guideline to consult in RTW
plans for women and vulnerable workers.
As noted above, it may also be necessary to conduct a “gender-related risk assessment” of the
workplace prior to the worker’s return to that location. This should identify both physical risks
(e.g. working alone) but also “invisible risks” to that worker such as harassment, discrimination,
threats and violence at work.70 A guideline to a “gender-related risk assessment” is included in
the Guidelines for Labour Inspectors in Appendix 18.
I also heard from a number of women that were offered residential treatment programs or RTW
options that were rendered difficult or impossible because of the conflict with their family
responsibilities.
A biopsychosocial approach to disability requires that there be a realistic assessment of a
worker’s barriers to particular employment opportunities, as well as an assessment of
“impairment”, before the disability can be reduced or managed. For a successful RTW to be
developed with a GBA+ lens, the “barriers” to be assessed for a RTW plan must include factors
that affect women, even if these factors have not been perceived as “barriers” to a RTW by
men. This includes a consideration of their unpaid role in family responsibilities, the impact of
changed hours of work and a changed work environment which may include exposure to
harassment, discrimination or danger in working alone. Enclosed in Appendix 19 is a checklist
from the World Health Organization about ways that the psychosocial work environment can be
modified to reduce such hazards.

68

Ibid, page 12-13.
European Commission. Principles for labour Inspectors: With Regard to Diversity-Sensitive Risk
Assessment, Particularly As Regards Age, Gender, And Other Demographic Characteristics. 2018.
https://www.ispettorato.gov.it/it-it/Attivita/Documents/Attivita-internazionale/Principles-for-abourinspectors-on-diversity-sensitive-RA.pdf
70
Principles for Labour Inspectors, European Commission, page 19. [Appendix 18]
69
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RECOMMENDATION #37
That the Board develop policy and practice directives that specify that return to work plans
must include consideration of the worker’s disability and an assessment of the workplace
duties from a GBA+ perspective.

Resources are also being developed specifically in the B.C. context and as noted in a Board
publication71, Professor Mieke Koehoorn was awarded a Chair from the Institute of Gender and
Health to investigate the differences in occupational diseases, injuries and outcomes related to
sex and gender over the next five years. Professor Koehoorn’s research may assist issues of
treatment and compensation, as well as prevention, over the next years.

Sexual Harassment and Assault
I have used the following resource as a guide recommendations in these sections and
recommend it for further development in this area of policy: Addressing Occupational Violence:
An Overview of Conceptual and Policy Considerations viewed through a gender lens.72 This
publication identifies that women are disproportionately exposed to sexual violence in the
workplace, including sexual harassment, sexual assault and poisoned work environments of a
sexist nature. They are also disproportionately exposed to psychological violence, including
bullying and harassment and physical violence.73 A review of the literature suggests that
occupational violence can be “normalized” and this contributes to its trivialization. In some
hospitality workplaces, sexual harassment is seen as part of the job.74 Lippel suggests that
hazard specific legislation is helpful to make these risks visible, such as the Board’s tool to
address violence to which homecare workers may be exposed in a private setting.
Sexual harassment in the workplace is well recognized in human rights law as a form of
discrimination in employment. It is also an issue of workplace safety and if injured, an issue for
compensation. In this Review, I heard stories from women who were sexually harassed and/or
assaulted in the workplace, one violently. It was also clear from participants and from the

71

Insight, WorkSafeBC Policy and Regulation Division e-Newsletter. July 2013.
https://www.worksafebc.com/en/resources/law-policy/insight-magazine/insight-magazine-july2013?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q%3D
chair%2520from%2520the%2520Institute%2520of%2520Gender%2520and%2520health%26sort%3Drel
evancy%26f%3Alanguage-facet%3D%5BEnglish%5D
72
Addressing Occupational Violence: An Overview of Conceptual and Policy Considerations viewed
through a gender lens. ILO, Gender, Equality and Diversity Branch, Working Paper No. 5/2016. Author:
Lippel, K.
73
Ibid, page 18.
74
Ibid, page 25.
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research that immigrant women are at particular risk of harassment and assault, especially in
the hospitality sector.
The Board now has a specialized intake practice for claims which involve sexual harassment or
assault. The CSR takes basic information and encourages the worker to save detailed
information for the case manager so she/he does not have to tell the story twice. The claim is
then moved to a case manager in the Sensitive Claims area and is coded for Sexual
Assault/Harassment. I commend the Board’s respect for the sensitive information involved in
such cases. I note that the Board has also taken steps to give special case management
attention to workers who are the victims of physical violence in the workplace and this has also
had a very positive impact.
However, I recommend that a different approach be used for cases which involve a violent
sexual assault, particularly if the worker is still in the workplace at the time of reporting. Now, if
the Sexual Assault involves threats or violence or significant physical harm, the CSR will tell the
assaulted worker to call the police and then call back and report the claim which is then treated
as a “sensitive claim”75. The Review heard from workers who had this experience, that this
response was inadequate to the ongoing threat to their safety in that workplace. A violent
sexual assault in the workplace is analogous to a physical critical incident in the workplace. At
the time that it occurs, there is both a seriously injured worker in need of urgent treatment, and
an unsafe workplace. The Board has a responsibility to react to both and the usual claims
reporting process is not adequate.
In cases of violent sexual assault, the worker is likely in crisis and may need help in arranging a
safe exit and/or calling the police. The Board also needs to assess to assess the immediate
safety of the workplace, for the assaulted worker and other workers and while criminal charges
may well apply, the workplace needs further investigation by a Prevention officer.
I recommend that violent sexual assaults be treated as critical incidents and that the Board
develop the following practices and processes:




75

That on the Board’s website, sexual assault be identified as a critical incident that may
be reported on Prevention’s 24-hour crisis line or other available crisis line arranged
through a partnership with the Board;
Upon reaching this crisis line, the worker is immediately assessed as to her situation,
urgent needs and the available resources, including getting to safety, urgent medical
help and trauma counselling. The Board may wish to partner with or have training by
other organizations which have crisis lines with counseling and support for victims of
sexual assault; and

WCB-IR 103.
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After the worker is safe and able to report her experience and injuries, the Board
performs a risk assessment of the workplace and provides this risk assessment as part
of the worker’s counselling and before a RTW.

This recommendation assumes that the 24 crisis line is well resourced and if not, that the Board
partners with another crisis line service for 24 hour coverage of sexual assaults. One worker
reported reaching the crisis line and being told to leave a message. He did so but never
received a call back response.

RECOMMENDATION #38
That the Board practices, upon being notified of a sexual assault in the workplace, be revised
to include a crisis line, reporting and counselling and follow up regarding support for the claim
and an investigation of the worksite. The protocols for a workplace investigation where a
criminal matter may be involved should be followed.

WORKERS WITH COGNATIVE IMPAIRMENTS
In this Review, we heard from many people - workers, family members, representatives, health
care providers and public advocates – that workers with cognitive impairments are poorly
treated by and have poor experiences in the compensation system. They are often unable to
meet the complex demands of the clams process. The Provincial Ombudsperson, the Workers’
Advisors and the Fair Practice Office all describe this group as forming a regular part of their
intake and support work, with workers sometimes just needing help to communicate with the
Board or understand Board decisions. And for some presenters to this Review, no help was
available and they fell by the wayside.
One presenter, who had represented a number of workers with concussions and/or traumatic
brain injuries (TBIs) described the worker’s condition including some of the following:
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They are like a boat lost at sea. Even reporting their injury to WCB, they don’t know
what to do, how to do it or if they have already done it.
They get easily flustered and often forget what they are saying. These “memory lapses”
are often mistaken by a case manager as being “lazy” or “their injury can’t be that bad if
they are not following through.”
The most vulnerable workers are single with no one to help them navigate the WCB
system.
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They don’t have the capacity to think of the future…they are just stuck in this present,
confused, vulnerable state.
People with concussions often introvert…they suffer in silence.

At this time, the Board does not provide special services or assistance for workers with cognitive
impairments. Yet it is clear that without special services or help, workers with cognitive
impairments do not and cannot participate meaningfully in the compensation system or access
many of its services. In this group, I would include workers with minor or major brain injuries
(pre-existing or compensable), concussions, developmental disabilities or other psychological or
physical conditions which lead to cognitive impairment. The issue is the same whether the
cognitive impairment arises from the work injury or is a pre-existing condition.
In my view, the Board’s current practice holds these impaired workers to the same standard as
an “average person” with respect to their the ability to navigate a complex compensation
system. From a GBA+ perspective, this practice needs to change. It is an organizational
response which effectively interacts with their cognitive impairment (a barrier) to hinder their full
participation in the compensation system. This is a classic definition of creating a disability,
rather than managing or accommodating it. Critically, this response effectively disables or
prevents workers with cognitive impairment from participation in a system meant to help them
address the many employment barriers that they will face.
I strongly recommend that the Board establish a non-adjudicative support team, inclusive of a
social worker, for workers with cognitive impairments. The goal is to communicate with and
support these individuals and help them navigate the compensation process. This includes
being available to explain the claims process, Board decisions and answer questions. It is not
intended that this team provide advocacy services but to identify when representation would be
useful and assist the worker to make the appropriate contacts. The team should also help the
worker utilize whatever medical services or resources may be available to in their community for
their particular conditions. Ideally, the team would coordinate with Clinical Services to assist
claim owners in identifying these individuals at an early stage in their claims. This is an
important step in treating the worker’s compensable disability from a biopsychosocial
perspective and in a way which accounts for the individual’s specific needs.
And while these comments are made in the context of injured workers, the same services
should be available to any employer with cognitive impairment who requests this support.
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RECOMMENDATION #39
That the Board establish a support team for cognitively impaired injured workers to assist
them in a manner which allows them to participate in the compensation system in a fair and
reasonable way. This support service should be provided to all cognitively impaired workers,
regardless of the cause or nature of their impairment.

TEMPORARY FOREIGN WORKERS (TFW) and FARMWORKERS
In 2017, British Columbia hosted almost 17,000 Temporary Foreign Workers (TFW) through the
federal Temporary Foreign Worker Program; it is second only to Ontario in the number of TFW
in the province.76
About 7500 (44%) of the TFWs entered as farmworkers through the Seasonal Agricultural
Worker Program (SAWP) and arranged through the Mexican Consulate. The other TFW (about
56%) enter into occupations where a Labour Market Impact Assessment (LMIA) had established
a labour shortage. These other occupations include other high-risk jobs, especially
construction.

Agriculture and Farmworkers
For historical reasons, the majority of workers in B.C.’s agricultural sector are either Punjabispeaking B.C. residents of East Asian descent or Spanish speaking TFW, arriving through the
SAWP program. This section will address both groups of workers as part of the occupational
group of “farmworkers”, recognizing that farm work is a high-risk occupation.
The health and safety issues for all farmworkers has long been an issue. In 2007, a van
carrying farmworkers crashed, killing 3 women and injuring 14 others. In the wake of this
accident and a coroners inquest, the Board funded a study, published as Farmworker Health
and Safety: Challenges for British Columbia77. This publication and a detailed report from the
Institute for Work and Health in February, 200978 provide a detailed assessment of the systemic
barriers facing agricultural workers in making a claim, pursuing a claim and engaging in RTW.

76

Evaluating Migrant Worker Rights in Canada, 2018. Canadian Council for Refugees, May 2018.
https://ccrweb.ca/en/migrant-workers/report-cards
77
Farmworker Health and Safety: Challenges for British Columbia. Report by Otero, G. and Preibsch, K.
August 2010. https://www.sfu.ca/~otero/docs/Otero-and-Preibisch-Final-Nov-2010.pdf
78
Report from the Research and Policy Knowledge Exchange Forum on Immigration, Work and Health in
British Columbia, February 12, 2009.
https://aa.ecn.cz/img_upload/224c0704b7b7746e8a07df9a8b20c098/immigrant_workers_forum_report_2
009.pdf
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These same barriers exist for many employers in this sector as well. These publications and
their detailed recommendation are attached as Appendix 20. I recommend that the
recommendations from these studies be reviewed and considered in a special project for
compensation services to farmworkers.
I note that the Board has currently engaged in outreach to the Mexican SAWP workers by



providing publications in multiple languages
having the Mexican Consulate present the Board’s information to workers while they
were still in Mexico.

One employer who supports his Mexican workforce commented:
Communication, it’s a big obstacle for most of the foreign workers that comes to
Canada through the Temporary Foreign Program. When the worker calls to workers
compensation office to confirm the injury report, communication its often difficult
because there are no available translators. We will highly recommend to have
translation available or better translation system when dealing with foreign workers.
Other than the communication barrier the program works very well, all claims and
reports were process.
This view was repeated by a number of presenters and I regard language barriers as a
significant issue for all non-English speakers in participating in the compensation system. While
this recommendation is made in this section on farmworkers and has a particular significance
for this group, the recommendation is intended for the compensation system as a whole.

RECOMMENDATION #40
That the Board utilize Board officers with other language capabilities, especially in Spanish
and Punjabi, to communicate with agricultural workers and employers about both claims and
Health and Safety. These officers should be given training and be aware of the special
issues and systemic barriers in this sector.

Both groups of farmworkers - Spanish-speaking TFW and resident Punjabi-speaking
farmworkers - identified other systemic barriers as well, including remote locations and the
complexity of the compensation system. Given the high risk nature of farm-work, this is
significant. In my view, farmworkers cannot fairly participate in the compensation claims system
without additional support. From a GBA+ perspective, this group already experiences
significant employment disadvantages and additional barriers to employment services should be
addressed.
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I note that both of the communities of workers involved in farm work have well-established
advocacy communities. I recommend that the Board partner with these community
organizations and fund both Navigators and special compensation advocates to provide
farmworkers with effective access to the compensation system in the event of injury. I also
recommend that the Board assess the need for similar support for the employers in this sector
together with the EAO.

RECOMMENDATION #41
That the Board provide funding for the training of compensation Navigators and Advocates
within the established advocacy groups for farmworkers, and fund them on an ongoing basis
for case work support for injured workers who make claims. I recommend this, in addition to
the Workers Advisers Office, due to the systemic barriers that this population faces: including
that many of the workers live remotely, on the employer’s premises, are only available to
meet after long working days and do not speak English.

Finally, I was also informed that the Board has partnered with other Provincial initiatives to
provide information sessions to B.C. employers who employ TFW. However, these outreach
programs have focused almost entirely on health and safety issues which do not assist a worker
through a compensation claim. I recommend that these excellent outreach project incorporate
information on compensation.

Temporary Foreign Workers in Sectors other than Agriculture
In addition to farmworkers, there are about 8500 TFW in other occupations in B.C.
B.C. recently passed the Temporary Foreign Workers Protection Act, requiring employers to
register when they hire foreign worker and WorkBC has a detailed website about Employer
Rights and Responsibilities for TFW.
Given the dispersed nature of TFW and their integration into many occupational groups,
including high-risk ones like construction, I make the following recommendation.

RECOMMENDATION #42
That the Board, together with the Employers’ Advisers Office and Workers’ Advisers Office,
develop a partnership with WorkBC around a simple comprehensive information package –
for workers and for employers – which can be accessed on the WorkBC website. It should be
in several languages and phone numbers given to contact the Board, including an option to
speak to someone in a preferred language.
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CLAIM SUPPRESSION
“Claims suppression” refers to employer practices which are meant to discourage a worker from
filing a compensation claim or which retaliate against a worker for filing a claim. A number of
workers and worker representatives identified claims suppression practices in their workplaces
and the problem created by the absence of any Board prohibition or remedy to this practice.
There is no protection in the Act for employer conduct around claims suppression. This is not
obvious at first glance. Section 177 of the Act seems comprehensive, stating that an employer
must not attempt to prevent “by agreement, threat, promise, inducement, persuasion or any
other means, seek to discourage, impede or dissuade a worker …from reporting to the Board…”
However, the enforcement provision in section 151 (“No Discrimination”) applies only to
employer conduct against workers reporting safety issues under Part 3 of the Act. WCAT
panels have consistently found that the statutory protection of section 151 does not apply to
workers filing compensation claims under Part 1 of the Act. 79 And although the Board has tried
novel ways to interpret the Act to invoke this protection, this was not successful. 80
In the Workers’ Compensation Appeal Tribunal (WCAT) Decision #2015-03765, the panel
considered a case where the worker had been terminated for filing a compensation claim. The
WCAT panel concluded that the employer did not violate section 151 of the Act. In this decision
the panel stated at para 47:
I recognize the worker’s concern that if the filing of a compensation claim does not
amount to the exercise of a right protected under section 151 of the Act, then
workers do not have adequate (or arguably, any) protection from an employer who
takes discriminatory action against them for that reason. In my view, this result
may well be the result of an error or oversight in legislative drafting. I
recommend that the Board consider this if and when it makes recommendations to
the legislature for considering revisions to the Act. The Office of the Workers’
Advisers may also wish to consider recommendations to the legislature for revisions
to section 151 of the Act. (emphasis added)

79

WCAT 2010-00781, WCAT 2015-03765 and Worker Complaint of Discriminatory Action |Decision
CD2013033]
80

The Board argued that in informing the Board or employer of an injury, the Act creates an obligation on
the employer to investigate the injury under section 173 regardless of whether or not the worker raised an
obvious health and safety issue. This is a sufficient safety issue to invoke protections against
discriminatory action under section 151 of the Act. The WCAT panel in 2015-03765 did not agree.
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Subsequent WCAT decisions on claim suppression/discriminatory action have followed this
reasoning.
The issue of claims suppression was raised repeatedly in this Review, by workers who were
experiencing a repressive workplace culture around safety and compensation and by vulnerable
workers. Several unions offered examples where the worker would be told that he would be
“taken care of” by the employer, if he did not file a claim. In one such case, the worker sought
medical help but when the claim was filed by the doctor, the employer protested the claim on
the basis that the injury did not occur at work. The “frivolous” protest resulted in a prolonged
appeal which impacted the worker personally and financially.
Another union talked eloquently about the strong suppression effect on workers if they
reasonably believe filing a compensation claim would adversely affect their employment or that
of their co-workers. Some workplaces would offer an additional benefit for the whole workforce
if there were no “reported” injuries over a period of time.
The Board has only recently begun to investigate this issue. Manitoba led the way by
researching and documenting the level of claims suppression81 and passing legislation both
prohibiting this practice and providing administrative penalties as an enforcement provision.
The November 2013 Manitoba WCB Claim Suppression report indicated that “claim suppression
is a material and germane factor” and their findings are consistent with research into other
compensation systems.
Data provided for BC claim suppression under Information Request WCB-IR-0035 found the
following:
WCB-IR-0035 Claim Suppression Field Investigations for Claim suppression:
CLAIM SUPPRESSION STATS
YEAR

2015

2016

2017

2018

2019

No. of Field
Investigations

73

150

230

304

98
(as of May 2019)

Of the totals above, approximately 5 claims per year have been referred from
Investigations to Legal Services for review and/or action. One of the contributing
factors to the low volume of referrals has been difficulty securing evidence – it is not
uncommon, in investigation of a complaint that a worker will refuse to provide an
affidavit/statement; and, it is often the case that there is little evidence other than
conflicting statements from a worker and employer.

81

Claim Suppression in the Manitoba Workers Compensation System: Research Report November 2013
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The process for investigation of potential claim suppression cases is currently
undergoing revision at WorkSafeBC. In response to Recommendation #20 of the
Petrie report- Restoring the Balance: A Worker-Centered Approach to Workers’
Compensation Policy (2018), WorkSafeBC is adopting a new process in which
any/all allegations of claim suppression are investigated and referred to the Board’s
Legal Services Division for review and direction. The new process, scheduled for
implementation August 1, 2019, will be supported by staff training developed by the
Compensation Practice and Quality department.
While this policy process may be helpful, I accept the recommendation which is implicit in the
WCAT 2015-03765 decision, that protection from retaliatory action for filing a claim is a
legislative matter and is best addressed through revisions to the Act. Also, in the absence of
effective protection for workers from employer retaliation, it is unlikely that formal investigations
will either reveal or remedy these situations.
I recommend that the Act be amended to provide protection to individual workers who wish to
report their injuries and file a claim and an individual remedy to the worker if employer conduct,
of the nature identified in section 151, impedes this reporting. The remedy should be analogous
to that which is now in place for workers reporting safety issues. The amendment to the Act
should also include particular disincentives for employers not to engage in this conduct.
I also recommend that in cases where the worker has been terminated from employment due to
filing a compensation claim, that the remedy be an election by the worker - either reinstatement
or a “make whole” remedy. I make this recommendation because many workers who are fired
for filing a compensation claim are vulnerable workers or workers in precarious employment and
for these workers, reinstatement is an empty remedy.
Finally, I recommend that there be an education campaign for employers and workers around
the issue of claims suppression and what constitutes claim suppression, with a posting in every
workplace. The goal of the campaign would be ensure that the full reporting of workplace
injuries is encouraged and is also supported by the workplace culture.
I recommend the following:




That the text and section (a) of section 177 of the Act be imported into Part 1 under
the heading “No Claims Suppression”;
That the wording in section 19.1(1) of the Manitoba WCA be added to describe the
prohibited actions and administrative penalties;
That a remedy provision for be added to this provision in Part 1, based on sections
151 and 153 of the Act, with the addition of the following:
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o

o

o
o

Where claims suppression is found to have occurred, any delay in reporting
the claim will be presumed to have resulted from the claims suppression
unless the contrary is proved;
If the worker’s claim is accepted, the Board shall determine what additional
amount is required to remedy the worker’s loss due to the discriminatory and
can order the employer to pay these remedial amounts to the worker;
If the worker’s claim is not accepted, the Board may order a remedy under
section 153(2) to restore the worker’s loss due to discriminatory action and
Where the worker’s employment has been terminated due to the filing of the
compensation claim, the remedy shall include (but not be limited to)
reinstatement or a “make whole” remedy without reinstatement, at the
worker’s election.

I also recommend that section 74 provide that the Board may charge the entire claims costs
against the employer in egregious cases of claims suppression.

RECOMMENDATION #43
That the Workers Compensation Act be amended to provide protection to and remedy for a
worker facing retaliation for filing a compensation claim (claims suppression) as noted in the
Report.

EMPLOYMENT IN THE FEDERALLY REGULATED PRIVATE SECTOR
In the Federally Regulated Private Sector (FRPS), there are a few large companies (with 100 or
more employees), employing about 87% of the employees, in industries including banking,
telecommunications and road transportation82. However, about 85% of the employers in the
FRPS employ 20 or less employees. The Canada Labour Code only covers employees but
does not define “employees”, and many are considered or consider themselves “self-employed”.
This is a group that is at risk for non-reporting of work injuries.

82

A portrait of the federally regulated private sector, April 4, 2019, paper prepared by the Secretariat to
the Expert Panel on Modern Federal Labour Standards.
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RECOMMENDATION #44
The Board create a profile of Federally Regulated Private Sector (FRPS) workplaces and that
there be a targeted information program to educate workers and employers (large and small)
in this sector about the compensation process. I recommend that at least one senior
management person be tasked with being informed and knowledgeable about the FRPS
sector and coordinate with the relevant authorities about injuries, claim reporting and claims
suppression in these particular sectors, especially for large employers.

DIVERSITY AT THE BOARD
Board culture is a broad concept. The Board is involved in service delivery and on the front-line,
this is a service delivery by workers, to workers. The attitude of Board staff, especially front-line
staff, to diversity, is critical to service delivery which helps workers over employment barriers
rather than reinforce them. There is an important diversity initiative at the Board where a formal
joint management/union committee raises this issue and conducts education and awareness
initiatives83. The general staff composition profile reflects that of the general population for
women and visible minorities but persons with disabilities and aboriginal people are
underrepresented84.
However, these areas of historical disadvantage can persist and embed themselves in an
organization in unexpected and unrecognized ways. As part of a healthy and diverse staff
culture, I recommend that the Board establish a formal and confidential process and body,
independent of the Board’s management and HR department, to receive, investigate and
resolve staff complaints regarding harassment and bullying, including (but not limited to) sexual
harassment, racial harassment and harassment on the grounds of sexual orientation.
Such a process can only be developed by agreement between the Board and the CEU. There
are many successful models found in other institutions and there is a wide range of choice. It is
my view that a clear, fair and accessible process to address this issue, should it arise, is critical
to ensuring that diversity is respected and protected in the Board’s own workplace. This is
necessary if there is an expectation of staff that they will also respect diversity in their service
delivery.

83

The Joint Diversity Committee (JDC) is a joint management/union (Compensation Employees Union)
initiative which sponsors inclusive education and awareness initiatives.
84
WorkSafeBC Joint Diversity Committee. 2019 Work Plan: Diversity and inclusion, education and
awareness initiatives. April 2019, p. 6-7.
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RECOMMENDATION #45
The Board set up an independent process to counsel, investigate and resolve issues of
discrimination and harassment among Board staff.

Finally, I note that with many aspects of Board policy have not been subjected to a GBA+
analysis. I recommend that the Policy Division undertake a long-term project to do so, in
consultation with the research in this jurisdiction and across Canada.
One urgent item for this Review is the application of compensation and prevention policies to
pregnant workers. One case raised forcefully before this Review is the risk posed by “Fifth
Disease” to pregnant workers, primarily teachers. Fifth Disease is an infectious rosella type
virus that is largely benign for children and adults but in some cases, poses a serious risk to
fetuses if the mother contracts the disease. The issue is whether pregnant teachers should be
taken off work, as it is unsafe to be in the classroom during an outbreak. At the moment, such
“prophylactic” (avoidance of risk) measures are not in place.

RECOMMENDATION #46
That the Board’s policy division undertake a review of Board compensation policy as a whole
from a GBA+ lens.
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PART V:

RETURN TO WORK

IN BRIEF
New models and guidelines are identified to lead improvements for RTW. There are separate
challenges: modified selective duties; Disability management before and during transition to
MMR and accommodations for permanent disabilities.
There are recommendations to:


Improve processes to facilitate safe and productive early RTW;



Recognize the duties of workplace parties to accommodate RTW;



Develop policies that support the DTA process;



Work with other established organizations in the field of human rights; and



Provide assistance that results in positive, durable outcomes

INTRODUCTION AND GENERAL PRINCIPLES
In this section, I will identify some best practices in return to work (RTW) before assessing the
Board’s policies and practices. In my view, the Board’s approach in this area needs redirection.

Best Practices in Return to Work
The International Association of Industrial Accident Boards and Commissions (IAIABC)
represents most worker compensation systems in the United States, Canada and
internationally. In its recent paper Return to Work: A Foundational Approach to Return to
Function85, IAIABC adopts the biopsychosocial approach to disability and the view that the
difference between a significant impairment and the degree of disability lies in the societal
approach to the return to function. More importantly, the paper identifies guidelines from the

85

International Association of Industrial Accident Boards and Commissions and Disability Management
and Return to Work Committee. Return to Work: A Foundational Approach to Return to Function. IAIABC
Disability Management and Return to Work Committee. April 19, 2016. © IAIABC 2016.
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International Social Security Organization (ISSA)86 and ICF Classifications87 as important to
compensation RTW practice.
ISSA has provided guidelines for workers’ compensation schemes (among others) to assess
whether their organization’s legislation and policy is in line with internationally developed best
practices. In the case of workers’ compensation specifically, ISSA’s Guidelines for Return to
Work and Reintegration (2013) (ISSA Guidelines) utilize the ICF concepts as part of building a
legal framework for RTW88. The guidelines also acknowledge several expert contributions,
including from NIDMAR, Pacific Coast University and the International Disability Management
Standards Council (IDMSC). We understand that CSA Guidelines for RTW will be developed by
next year, too late to be included in this Report.89
The ISSA Guidelines’ policy and programs are based on seven principles:








Holistic process
Early Intervention
Individualized Approach
Active participation of the individual
Collaboration
Qualification of Experts
Monitoring and Evaluation.

The ISSA Guidelines are consistent with the recommendations made by this Review including
individualized assessments and early intervention in VR. It is also consistent with the approach
recommended by several employer stakeholders with wide experience in RTW.
I also note that other jurisdictions are more collaborative in their approach and specify an early
role for a RTW specialist.90 One example is the model used in Ontario which highlights the
importance of the coordination and collaboration role and considers it a key principle that
“Someone has the responsibility to coordinate RTW.”91 The coordination role involves:

86

International Social Security Association. ISSA’s Guidelines for Social Security Administration consist
of recognized professional standards and form part of its Centre for Excellence in Social Security
Administration.
87
International Classification of Functioning, Disability and Health (ICF). http://www.wcbsask.com/wpcontent/uploads/2013/10/Return-to-Work_Foundational-Approach-to-Return-to-Function_Final.pdf
88
The ISSA Guidelines are also founded on the UN Declaration of the Rights of the Disabled.
89
The CSA Guidelines will rely on the work of NIDMAR as well.
90
The RTW Road to Recovery map from Nunavet sets out how to “Communicate and Collaborate” 3
ways (worker/employer/Board) from beginning to end.
http://www.wscc.nt.ca/sites/default/files/documents/0009-631%20Roadmap%20English%20Web.pdf
91
“Principles for Successful Return to Work” Institute for Work and Health, IWH Disability Prevention
Tools, March 2007 (rev. 2014). v. 2014)
https://www.iwh.on.ca/sites/iwh/files/iwh/tools/seven_principles_rtw_2014.pdf
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Providing individualized planning and coordination that is adapted to the worker’s initial
and on-going needs;
Ensuring that the necessary communication does not break down at any point; and
Ensuring that the worker and other RTW players understand what to expect and what is
expected of them.

The Board’s Return to Work Policy and Practice
The Board’s general approach to RTW is set out in both the policy and practice for light duties
(policy item #34.11 of the RSCM II) and the RTW practices after plateau. The Practice Directive
for Light Duties was just revised to incorporate some Petrie recommendations92 and I will use it
as an example.
1. For light duties, the Board intervenes only when there is a disagreement between the
worker, their physician and the employer about light duties (#34.11). It refers to a
temporary work alternative typically offered at or soon after an injury and often before
a Board officer is involved.
2. If the Board is involved, the general approach does not specifically include consulting
the worker in developing a RTW plan. Instead, the plan is developed by the Board
and the employer according to certain criteria. If the worker refuses the plan, the
issue is whether the refusal is reasonable. If the Board determines that the plan is
not reasonable, the worker receives no further benefits unless the decision is
changed on appeal. This is illustrated on the Board’s “Injury Management Road
Map” is for employers to manage an injured worker’s RTW.93 The education
materials are addressed to employers only, about how they may structure a RTW as
a process independent of the Board.
3. If the worker is not able to return to the pre-injury employer (for whatever reason), a
VRC typically gets involved after “plateau”.94
This approach leaves RTW as primarily an employer exercise; the Board only enters the RTW
arena when there is a dispute. Once the worker has RTW, the file is closed. This approach
leaves the parties on their own, with little guidance and then is dispute and appeal oriented.

92

Practice Directive #C5-5, Issued January 25, 2011 and amended October 2019.
WorkSafeBC. Injury Management Road Map for Construction Employers. Return-to-Work Plan
(Employers).August 2012. https://www.worksafebc.com/en/resources/health-safety/forms/injurymanagement-road-map-for-construction-employers/returntowork-planemployers?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q
%3Dinjury%2520management%2520road%2520map%26sort%3Drelevancy%26f%3Alanguagefacet%3D%5BEnglish%5D
94
One staff member estimated that VR gets involved with a claim before plateau only about 20% of the
time.
93
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Numerous stakeholders, workers and employers, identified this RTW process as very
unsuccessful.
For workers, the approach is problematic, especially for vulnerable or seriously injured workers.
Injured workers are left to navigate the difficult task of aligning light duties with an injury, with an
employer, to arrive at a suitable temporary work arrangement. Evidence may be scanty or not
shared. Further, the process requires the injured worker to formally “object” to an offer of light
duties and then “prove” the reasonableness of the objection with medical evidence which may
or may not be available and which may or may not be accepted. This is at a time when the
worker is injured and vulnerable medically and vocationally. A number of workers stated that in
the RTW period, they felt abandoned by the Board or forced to RTW because the Board
rejected the view of themselves or their physicians’ views that they were not ready.
Employers too, expressed deep frustration at the lack of timely notice or information about the
claim or assistance in developing appropriate light duties. Most expressed frustration with the
absence of communication with the Board officer, although there were notable exceptions in
several cases.
The Employers’ Advisers Office (EAO) made this submission about the impact of such an
approach on the BC compensation system:
Overall, there is a need for a culture-shift in current WorkSafeBC processes to
take an inclusive, holistic approach regarding RTW services. Education initiatives
about the benefits of timely RTW; comprehensive reporting and sharing of a
worker’s limitations and abilities; improved access to health care; access to a
dedicated, front-end RTW services team; robust decisions and claim monitoring
to provide the right information to the right people at the right time; and ongoing
problem-solving and timely dispute resolution are some of our suggestions to
improve the RTW system. In short, we believe robust information-sharing
coordinated by an RTW team would go a long way to reflect a worker-centric
delivery model that streamlines case management to ultimately improve
confidence and satisfaction for all stakeholders.
I agree. In fact, a “culture shift” regarding RTW is exactly what is set out in the ISSA Guidelines
and endorsed by IAIABC in Return to Work: A Foundational Approach to Return to Function.
Properly implemented, these detailed guidelines set a new direction for compensation boards. I
recommend that the Board revise its service delivery and RTW policies to follow the ISSA
Guidelines for best practices to achieve a culture-shift in RTW to holistic inclusive practices for
RTW in keeping with a worker-centric model.
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RECOMMENDATION #47
I recommend that the Board revise its Return to Work (RTW) policies and delivery service to
accord with the International Social Security Organization (ISSA) International Guidelines for
RTW and the Seven ‘Principles” for Successful RTW which are the recognized best practices
in return-to-work. Given that policies are well developed by the ISSA Guidelines and in other
jurisdictions, I recommend that the revision of RTW services begin immediately and as much
as possible within the current policy structure.
I also recommend that:
RECOMMENDATION #48
As the Board develops Return to Work (RTW) policies and practice directives, that they
consider following the model used in Alberta and other jurisdictions, which use policy to
address many areas in RTW and provide options and guidance to the parties.

RECOMMENDATION #49
The Board look at resources which help empower different players in the Return to Work
(RTW) process. I particularly note the use of “wallet cards” setting out the RTW parameters
for the worker and direct supervisor (Alberta) and the inclusion of the supervisor in RTW
planning, along with consideration of the impact of the RTW on co-workers.

RECOMMENDATION #50
The Board develop an intensive educational outreach to all affected parties, including health
care providers and representatives, about the new approach.

LIGHT DUTIES – POLICY ITEM #34.11

Issues in the Application of Light Duties Policy
The above approach will be a “culture shift” but in the meantime, policy item #34.11 of the
RSCM II and “Light Duties” has been a flash point for both workers and employers.
Workers stated that modified duties were often offered generally and at a time when the
employer had no information about the worker’s injury (i.e. before the worker saw a doctor or
while being treated in the First Aid room). The worker had no opportunity to review the light

PART V: RETURN TO WORK

| 149

NEW DIRECTIONS:
WCB Review 2019
duties with a doctor or, if so, the physician’s recommendations were not followed. Often, there
was no RTW plan discussed with the worker.
Employers offering light duties often felt they had inadequate notice of the medical nature of the
injury. If the Board accepted that light duties were suitable and did not further investigate, the
issues would arise on appeal.95 One union represented that their “overturn” rate on light duties’
appeals is about 90% due to the inadequacies of the investigations.
Some large employers have already developed disability management plans in their sector or
industry, which effectively deal with these matters, but which are parallel to the Board process.
The issue for these parallel disability management plans is how they are affected by the Board’s
processes, particularly any delays in claim acceptance or in obtaining medical evidence.
The EAO noted that the Board’s process is also deeply problematic for small and medium-sized
employers, who likely don’t have a disability management plan and are overwhelmed by the
complexity of the process and documentation required.
There are several factors which cause Light Duties to be a particular flashpoint.
1. Large employers are the most capable of offering light duties and many already have
functioning disability management plans. In addition, due to the size of their payrolls,
even one day of time loss on a claim has a significant impact on their experience
rating.96 If a worker is able to return to work the day following the accident, the employer
has a huge financial benefit and may be able to offer a suitable work arrangement.
However, as the Board is not involved and the worker’s doctor may be supporting rest as
treatment, the employer makes a “call” which is assessed retroactively. This is the gist
of the high-level overturns on appeals.
2. The Board finds it difficult to respond immediately because, in effect, it does not have
jurisdiction to guide a light duty arrangement until a claim is accepted, even if it was
inclined to do so. The expected time frame for claim adjudication is 11 days for a time
loss claims and 28 days for a health care claim, although there are many exceptions in
both directions.
3. As noted above, there tends to be difficulties in the collection of evidence in the early
stages of a claim so it can result in claims being accepted, even when the employer has
not filed an F7 or where evidence is supportive but minimal.

95

In a 16-month period, there were about 300 requests a year to the Review Division on policy #34.11
alone with approximately a 35% overturn rate for inadequate investigation or documentation.
96
One research estimates fourfold
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4. The “Light Duties” issue tends to arise in different contexts:
a.
b.

With larger employers wanting to establish a Light Duty arrangement on the first
day of an injury, that will meet the criteria of #34.11; and
With smaller employers wanting to establish a Light Duty arrangement after the
claim has been accepted.

This suggests that there are two issues: the light duties process itself and how to address the
“pre-adjudication” use of this process, which clearly affects large employers and their workers.
Light Duty Process – Best Practices
Many stakeholders offered specific suggestions about how the process could be improved. My
impression is that to some extent, a successful formulation and integration of light duties is
industry and workplace sensitive although some general principles along with guidelines and
options are helpful.
1. In many situations, there are competing interests and needs between the employer and
the worker. The return to work process needs to be individualized and coordinated by a
specialist, often called an RTWS or RTW co-ordinator.
2. In this situation, the worker is returning to work before full recovery (i.e. before
“maximum medical recovery” (MMR) when the worker’s health and recovery are
important factors in the consideration of a suitable light duties). The definition of
“suitable” before MMR may be different than for a stabilized condition.
In this Review, I heard from a number of workers who either faced various barriers in light duties
and just quit or were re-injured while performing light duties. This is a difficult time in an injured
worker’s health and recovery, and the light duties process needs to help workers address these
matters for a RTW to be successful.
There is another concern. If an employer offers light duties on the same day of the injury and
the worker accepts, the worker’s compensation claim is coded as a HCO or “Health Care Only”
claim, even if the injury is quite serious. As an HCO claim, the claim is “owned” by the system
although there is a follow up review 4 weeks later. While this may be appropriate in some
cases, it is not in others, particularly if the injury is serious and the employer does not have a
functioning disability management program. Such workers are vulnerable to changes in the
employer’s self-made accommodation.
After reviewing material in this area, I recommend that the Board adopt the following principles
from the Best Approaches: Recognizing Time to Heal- Assessing Timely and Safe Return to
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Work97 guide and put them into a RTW policy and guidebook. The full guide is set out in
Appendix 21 with sample cases and assessment tools.

The RTW Principles for RTW before MMR:








An injured worker’s ability to return to work beginning the day following the
accident is to be determined based on an assessment of all relevant information.
This includes information from the worker, the employer and the treating health
practitioner(s).
It is recognized that there are cases where “rest” is an appropriate form of
treatment and required in order to speed recovery and facilitate a successful
return to work. This should be determined based on an assessment of the nature
and degree of the injury in each case.
The decision-maker must be convinced on a balance of probabilities that:
(a) the job or duties offered by the employer is/are suitable in that they are
within the worker’s physical and/or psychological and vocational capacity to
perform and will not pose a safety risk to worker or others or impede the
worker’s recovery, and,
(b) the job and the job duties have been clearly communicated to the injured
worker prior to the worker beginning the job or job duties.
In assessing the appropriateness of the return to work situation, the decisionmaker must have regard for any collateral issues that may pose an obstacle to
the worker. This includes such issues as the impact of the injury on the worker’s
ability to travel to and from the worksite or the impact of medication on the
worker’s capacity to perform work in a safe manner.

It is inherent in this model that there be an individual assessment in each case and especially in
cases of serious injury, whether or not there is a recorded time loss at the time the claim is
made. The approach that “Return to Work is Good Therapy” cannot be applied as a blanket
statement. In some cases, it is not.
One employer presented a concern that the Board “blindly follows” a physician’s
recommendation for the worker to “rest”, even when the physician does not know the possible
duties.

97

Best Approaches: Recognizing Time to Heal- Assessing Timely and Safe Return to Work, Learning and
Development Branch, WSIB , November 2005.
http://www.owtlibrary.on.ca/Catalogued_PDF/ED%20271.pdf
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Many workers talked about the “straw jobs” offered to injured workers at the time of injury.
These are essentially jobs where workers are paid to sit around, sometimes even in the lunch
room, rather than be on time loss on a compensation claim.
It is expected that with the early intervention of a RTWS, such issues can be addressed
including that all parties, including physicians, have sufficient information and that workers are
not asked, or expected to perform, token or demeaning work.

RECOMMENDATION #51
The principles in the Best Approaches: Recognizing Time to Heal – Assessing Timely and
Safe Return to Work [Appendix 21] be the standard for assessing whether a return to work
before maximum medical recovery is suitable for an injured worker.

Job Description and Job Duties
One of the principles in RTW is that it requires a good description of job duties and job
description. This has different implications for different types of employers. Some employers or
groups of employers have significantly invested in creating workplace culture such supports
effective disability management. Two examples include:


The Enhanced Disability Management Program (EDMP) was jointly negotiated and
developed between the Health Employers’ Association of BC (HEABC) and the Health
Authority Bargaining Associations. The introduction of the EDMP allowed for enhanced
collaboration between the parties.



In 1998, the Board funded a Physical Demands Analysis for a combined municipal group
(cities of Burnaby, Richmond and Vancouver) as part of a Municipal Initiative to Enhance
Early Return to Work. It was premised on the view that although the cities are different
legal entities, the positions are similar.

In both cases, the employers were supported by the Board in the initial stages. One notes:
Accommodating disabled workers and ensuring the safe return-to-work of injured
workers is a difficult task not only for management but for all involved in the process.
A clearly understanding of the physical demands of the tasks can assist with the
decision process.”98

98

Finding Solutions: Research at the Workers’ Compensation Board. Physical Demands Analyses – a
Municipal Initiative to Enhance Early Return to Work. 2000 Workers’ Compensation Board of British
Columbia, page 1. https://www.worksafebc.com/en/resources/about-us/research/finding-solutionsarchive/physical-demands-analyses-a-municipal-initiative-to-enhance-early-
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The National Institute for Disability Management and Rehabilitation (NIDMAR), partnering with
Pacific Coast University (PCU) has developed assessment tools and resources to assist
employers to construct disability management programs. As noted earlier, NIDMAR is a
resource used by both the ISSA Guidelines on RTW and in the pending CSA standards for
RTW.

RECOMMENDATION #52
The Board start an initiative to provide support, including financial support, to employers who
wish to conduct appropriate assessments through National Institute for Disability
Management and Rehabilitation (NIDMAR) and/or Pacific Coast University (PCU).

I note that there are different levels of assessments, including self assessment for small
businesses. I make this recommendation as it is clear from the experiences above and
research, that an assessment, PDA or disability management initiative is a positive step towards
building a “culture of accommodation’ in the workplace and this, in turn, will ease any application
of Light Duties and RTW.
As part of this approach, it is recommended that “Light Duties” and RTW be part of a new
worker’s orientation and that that the Board assist small businesses with resources and
educational materials for this purpose.
Finally, it is very common for a disabled worker returning to a workplace to experience stigma
from co-workers, supervisors and management. As one person said, the workplace is not a
rehab center. It is important that the Board provide leadership in this area and concrete
assistance to both workers and employers as part of the RTW process, to address the
difficulties in any particular workplace regarding possible stigma and discrimination.

Light Duties Before Claim Acceptance
As noted above, for many employers, especially large employers, there is a significant financial
incentive to avoid a single day of time loss for each claim, regardless of circumstances. This
means that there is a powerful incentive to affect a “next day” RTW [which may be negative for
the worker] and the rushed result may not be accepted by the Board or the Review Division
(RD) [negative for the employer].

rtw?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q%3DP
hysical%2520Demands%2520Analyses%26sort%3Drelevancy%26f%3Alanguagefacet%3D%5BEnglish%5D
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On the other hand, the Board’s intake process is not nimble, and it usually takes several weeks
(at best) to address the RTW issue.
And as noted in “Best Lessons” principles for a worker’s RTW before MMR, this needs to be
done carefully, with individual assessments and “quarterbacked” by a RTWS.
In this situation, it is unlikely that one size fits all. I recommend the following:
1. That the Board establish a registry of employers with certified disability management
programs. When there is a worker with an injury who is employed by a “registered
employer”, and



that employer submits the F7 within 3 days of being notified of the injury; and
the employer is willing and able to offer Light Duties and engage in the Light Duty
process

then;
a) that employer will be assigned an RTWS on a provisional basis who can begin to
assist the parties before claim adjudication; and
b) that employer will be relieved of claims costs for that particular claim for the
period of time between the date of injury and the date of a determination by a
RTWS regarding suitable Light Duty arrangements (whether or not such duties
can be arranged), unless the claim is denied; and
c) any Light Duty arrangement is provisional.
It must be recognized that in keeping with the Best Lessons principles, not all workers
will be able to RTW or perform Light Duties.
2. The Board may establish what is meant by “certified disability management programs”
and the process by which employers may apply for Board support to implement this type
of program.
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RECOMMENDATION #53
That the Board establish a registry of employers with certified disability management
programs. When there is a worker with an injury who is employed by a “registered DM
employer”, and
 that employer submits the Form 7- Employer’s Report of Injury (F7) within 3
days of being notified of the injury; and
 the employer is willing and able to offer Light Duties and engage in the Light
Duty process
then
a) that employer will be assigned an Return to Work specialist (RTWS) on a
provisional basis who can begin to assist the parties before claim
adjudication; and
b) that employer will be relieved of claims costs for that particular claim for the
period of time between the date of injury and the date of a determination by
a RTWS regarding suitable Light Duty arrangements (whether or not such
duties can be arranged), unless the claim is denied.

RECOMMENDATION #54
The Board may establish what is meant by “certified disability management programs” and
the process by which employers may apply for Board support to implement this type of
program.

My further recommendation is that, on request, the Board provide the services of a RTWS to an
employer or worker prior to claim acceptance to work out a provisional “Light Duty” arrangement
to employers who do not have a “certified disability management program”. The Board may wish
to create guidelines to establish consistency in its practice about these requests but the grant of
a provisional RTWS is not a “Board decision” and is not appealable.

RECOMMENDATION #55
That the Board provide that employers who do not have a “certified disability management
program” may request the early assignment of a Return to Work Specialist to assist them with
the creation of a Light Duty option on a provisional basis and the Board has discretion on this
matter. The Board may wish to create guidelines to establish consistency in its practice about
these requests.
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Light Duties – the Board’s Role
Any Light Duty arrangement must still be adjudicated on the merits once the claim is accepted,
but the RTWS can help expedite accurate medical and vocational and disability information to
the parties to construct a better arrangement, than could be done on their own.
With a culture shift to early and deep involvement with the parties in a RTW, the Board’s role
and staffing will change. My understanding is that there are RTWS already, some with nursing
degrees and some with Occupational Therapist certifications. In addition, many institutions
including Pacific University are developing specialized training for RTWs positions. If the Board
considers that there is a shortage of qualified candidates for the new demands for this position, I
suggest that the Board consider partnering with the University of British Columbia’s OT program
to provide additional seats and job training.
Again, technology may assist in providing this provisional service to small employers and
workers in remote locations.

Reporting and Information Sharing
As noted in the Best Approaches document, an individualized assessment involves speaking to
the employer, the worker and the treating physician. Early and accurate information sharing is
critical to an early RTW. In their submission, the EAO made several recommendations for
reporting and sharing information at an early stage. As these are quite technical, I recommend
that the Board consult with the EAO about the reporting and information sharing process and
the EAO’s particular recommendations.
Two suggestions from the EAO were:


Create a robust Functional Abilities Form (FAF) similar to that used in Ontario which may
be completed by any treating health professional, including a nurse, and have the FAF
form completed at the request of the worker or the employer and paid for by the Board.
This is similar to the proposal in the Petrie Report and I support it.



Create a Physical Demands Information Form that employers can use to identify suitable
RTW activities. (One model is Ontario’s Physical Demands Information Form). This
would greatly assist small employers who did not have a pre-injury PDA.
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Monitoring Light Duties
In this Review, I heard many stories of “Light Duties gone wrong”. This includes:




Supervisor or co-worker not being informed of or accepting of restrictions and limitations;
The evolution of light duties into other unsuitable duties;
The clam ending without an assessment of the worker’s permanent condition.

I recommend that all light duty arrangements be in writing (or on a form) with a date for review.
Where the light duties result in a substantial change in the worker’s regular duties or in their
conditions of employment, the light duties should be termed, as it is in other jurisdictions, a
Temporary Work Assignment (TWA). This terminology signals to the worker, co-workers and
supervisors that this is a temporary arrangement for one stage in the worker’s recovery.
The light duties or TWA form should be a simple form and process. There should always be a
“time trigger” when the RTWS, employer and worker (and physician if necessary) will review the
accommodation. As the worker recovers (or not), it is likely that the accommodation will
change, and all changes should be documented on the TWA form.
I recommend as a matter of policy that all RTW before MMR be in writing with a specified time
for review. I also recommend that the worker and employer have ready access to the RTWS in
the event there is a breakdown in the accommodation.
When the worker’s condition reaches MMR, the RTWS and the parties may have to re-evaluate
what is needed by way of a permanent accommodation given the worker’s stabilized medical
condition.
This re-evaluation will also have to be done in the context of the employer’s duty to
accommodate under the Act.

RECOMMENDATION #56
All Light Duties’ arrangements be in writing and specify a time for review by the return to work
specialist. If the Light Duties result in a substantial change in the worker’s duties or
conditions of employment, a Temporary Work Assignment (TWA) form should be used.
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Medical Disputes
Given the earlier recommendations, it is expected that throughout the RTW process, the worker
will be treated by a health professional of his choice. If at any point there is a dispute, the
RTWS, the worker or the employer may follow one of the following paths depending on the
nature of the dispute:



Ask the Medical Services Office to resolve a medical issue in dispute with a non-binding
case conference;
Ask that an Independent Medical Exam (IME) be conducted.

In each case, the medical evidence needs to be trusted and accepted by all the parties. There
also needs to be good evidence concerning the light duties and the workplace.

Return to Work After Maximum Medical Recovery (MMR)
At the point that the worker reaches MMR, he may already be at work or be re-training for other
occupations. Therefore, many issues that arise now in RTW will be addressed in different
phases of the claim process.
However, when a worker reaches MMR and is possibly left with a permanent impairment, Board
policy should ensure that he/she is referred for an assessment of all of his/her compensable
permanent conditions.

DUTY TO ACCOMMODATE
In February 2018, the Supreme Court of Canada (SCC) issued the Caron Decision99. In this
decision, the SCC held that the employer’s duty to reasonably accommodate someone with a
disability as “a core and transcendent human rights principle” and that the duty to reasonably
accommodate disabled employees is “a fundamental tenet of Canadian labour law”.100 The
SCC also found that workers’ compensation legislation does not function as a code that
excludes employers from the duty to accommodate under human rights law. 101

99

Supreme Court of Canada (SCC). Quebec (Commission des norms, de l’équité, de la santé et de la
sécurité du travail) v. Caron, 2018 SCC 3, [2018] 1 S.C.R. 35. https://scc-csc.lexum.com/scc-csc/scccsc/en/item/16959/index.do
100
Ibid, paragraphs 20 and 22.
101
Ibid, paragraph 4.
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At the time of the decision, B.C. was one of only two jurisdictions102 which did not give injured
workers a statutory right to return to work after an injury or a re-employment duty on employers.
Instead, in B.C., the Act provides discretion to the Board to aid workers getting back to work.103
After the Caron decision, it was clear that the issue of whether a duty to accommodate should
be addressed in this Review. From consulting on the issue, I understand that there is
ambivalence among the worker community about this inclusion and that the Employers’ Forum
has the following significant concerns:
1. There is a concern about overlapping jurisdictions which could result in both multiple
proceedings and divergence of views in how this legal duty is interpreted and applied.
There is also a concern for how to mesh this duty with current provisions in Collective
Agreements.
2. The two regimes have different purposes. As the Employers’ Forum noted: “In
particular, the human rights regime has developed the specialized understanding,
knowledge and expertise to address any duty to accommodate issues which may arise
involving a disabled worker – which, in our view, the workers’ compensation regime does
not have.”
3. Given two regimes, one employer may have to address a similar injury in two different
workers under different regimes, depending on the cause of the injury.
4. There would be complex jurisdictional questions arising from situations where multiple
workers had intersecting accommodation needs under the two different regimes.
As I understand the Caron decision, the issue now is whether the “fundamental tenet” of human
rights law – the employer’s duty to accommodate a disabled worker – is made explicit in the Act
or whether it remains an implicit term to be applied by the Board and Review Board on a case
by case basis, commensurate with other aspects of the Human Rights Code which are also
applied.
This situation is further inflected by the SCC decision in British Columbia (Workers’
Compensation Board) v. Figliola 2011 SCC 52. In that case, the SCC determined that where
one administrative body such as the Review Division makes a determination on an issue under
the Code, then the Human Rights Tribunal (HRT) should decline jurisdiction over the same
matter. Given the Caron decision, I believe that the duty to accommodate is now squarely

102
103

The other exception is Nunavet.
Section 16 of the Act.
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within the jurisdiction of the compensation system when it arises in compensation cases. I
agree that this development is accompanied by all the above concerns.
In my view, it is wiser to address these concerns directly through explicit legislation and policy
responses than leave them unaddressed, for parties to resolve through the burden of litigation.
A legislative response also allows for some better outcomes, given we can learn from the
experiences in other jurisdictions.
Therefore, I recommend that the Act be amended to explicitly acknowledge the duty to
accommodate as that duty is defined in human rights jurisprudence. I have provided an outline
of preferred statutory language in the attached recommendation but set out the basis principles,
largely drawn from other jurisdictions, below:
1. In most compensation Acts specify when the worker’s “right to return to the pre-injury
employment if the worker’s disability does not prevent it”. I recommend the “triggering”
provision set out in sections 97(1) and (2) of the Nova Scotia statute – that is, “when the
worker is able to perform the essential duties of the pre-injury employment.” This
wording protects workers with psychological disabilities more than the wording in other
Acts.
2. The Act should set out the conduct expected of employers and workers. The Acts in
Alberta, Ontario and the Yukon are almost identical, and I recommend this wording for
the Act in British Columbia.
3. The Act should specify the content of the duty to accommodate. I recommend the
language in the Manitoba and Ontario Act (almost identical) which confirm the worker’s
right to return to suitable alternative employment where disability prevents a return to a
pre-injury job.
4. The B.C Act shall include a definition of “suitable” employment by incorporating the
definition of “suitable” now found in Policy #40.12 RSCM II. This will give continuity to
the compensation system’s treatment of this issue and also specificity.
5. I recommend that particular classes of workers are exempted from the application of the
return to work provisions, including:
a. Worker employed by “smaller” employers with 20 or fewer workers as provided in
the Ontario Act104; and
b. Workers who are declared or deemed to be “workers” under the Act.

104

In B.C. in 2019, there are over 245,000 employers; over 90% are employers with less than 20 full-time
workers. WCB-IR-0026

PART V: RETURN TO WORK

| 161

NEW DIRECTIONS:
WCB Review 2019

I recommend that section 96 provide that the Board has exclusive jurisdiction to
determine the number of workers an employer has for the purpose of this new
provision.
6. Many Acts exempt construction workers from the application of the DTA under a
compensation Act. These provisions predate Caron. I recommend that there be
further consultations with the stakeholders in the construction industry before including
such an exclusion in the Act.
7. The Act should specify that the Board is empowered to determine the fitness of a
worker to RTW or to take suitable work and to make a determination on its own motion
or at the worker’s request as to whether an employer is meeting the duty to
accommodate.
8. The Act should indicate the duration of the accommodation. There is significant variety
among the jurisdictions on this issue. I recommend the language of the Alberta Act
which does not specify a particular date.
9. I recommend that the Board have certain enforcement provisions, including penalties
and payment to the worker, and a rebuttable presumption that if an accommodation or
an accommodated worker is terminated by an employer, the employer is presumed to
have not complied. The language of the Ontario Act is recommended.
10. As provided in many Acts, this DTA is a floor, not a ceiling, and that if a collective
agreement provides a greater reinstatement provision, the agreement prevails. The
language of the Alberta and Ontario Acts are recommended.
11. Many jurisdictions provide for dispute resolution mechanisms around the issue of a
“suitable accommodation”. Given that the importation of this DTA will have some
impact on the nature, complexity and number of disputes about this matter, I
recommend a “made in B.C. approach” for an expeditious and expert dispute resolution
process. In summary, where a dispute arises about whether the Board’s determination
that an accommodation is “suitable”, the worker or the employer or the Board may
request an informal dispute resolution process prior to the Board issuing a decision
confirming the accommodation. If there is a request, the Board shall refer the matter to
the Labour Relations Board (LRB) to conduct a non-binding investigation and
mediation with a Settlement Office appointed by the LRB. If the dispute is not resolved,
the Settlement Officer will issue a report and the Board will issue a decision taking that
report into account
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In this process, the duty to accommodate, as the concept is developed under the Code, would
apply to compensation matters, including that accommodation is an individualized process and
its purpose is to enable a worker who can work to do so. The duty to accommodate is not
unlimited but is only to the point of “undue hardship”. Also, an employee must cooperate with
an employer’s reasonable suggestions. I recommend that these provisions not be imported
explicitly into the Act and that the Act remain ”skeletal” so the legal obligations of the parties can
develop in tandem with the jurisprudence of the HRT and at the same time, be included in an
informal dispute resolution process.

RECOMMENDATION #57
That the Workers Compensation Act be amended to recognize the employer’s duty to
accommodate and the related legal issues as set out in detail in the Attachment to
Recommendation #58 regarding statutory language.
There should also be a recognition in Board policy, that a worker who returns to the pre-injury
employer in an accommodated position still has a permanent compensable injury. The reopening policy of the Board should provide that in the event that the accommodation is
discontinued, the worker is entitled to have his claim re-opened for further vocational re-training
to restore his employment status in the open market.

RECOMMENDATION #58
That the Board develop policy that specifies that if a worker has returned to an
accommodated position with a pre-injury employer through the Board’s Duty to Accommodate
process and the accommodation ends, the worker is entitled to additional Vocational
Rehabilitation benefits to restore the worker’s capacity for suitable employment in the labour
market.

The issue of “two cultures”, “two jurisdictions” and confusing results is well taken. However,
given the decisions in Caron and Figliola, I think this is now the challenge for the compensation
system, here and in other jurisdictions. I accept the suggestion of the Employers’ Forum on the
need for Board training.
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RECOMMENDATION #59
WorkSafeBC should work with the recently established BC Human Rights Commission to
develop a training program for first level Board Officers who deal with claims involving the
return to work of injured workers, and in particular the Board’s Vocational Rehabilitation
Consultants, regarding the human rights concepts and principles associated with the
obligations on Employers, disabled workers and other workplace participants in
accommodating the return to work of disabled workers.
In addition to the informal dispute resolution process in the initial stages of an accommodation
dispute, I also recommend that a specialized appeal process for a Board DTA decision be
included in the Act. The Employer’s Forum has suggested that this be developed as an
administrative process between the Board, the Human Rights Tribunal (HRT) and the HR
Commission. While these bodies certainly must be involved and consulted, I consider that more
than an administrative process is required for this systemic change.
I note that the Act would have to provide such a specialized appeal process with sufficient
jurisdiction and authority to develop the expertise, procedures and capacity sufficient to fairly
decide DTA issues in the larger population of compensation cases that is usually considered by
the HRT. There are several models for such specialized appeal adjudication. One model is that
upon receiving an appeal which is inclusive of a DTA issue, the WCAT appeal will be heard by a
3-person panel consisting of which at least one member must be a member of the HRT.

RECOMMENDATION #60
That there be discussions between the Board, WCAT and the Human Rights Tribunal about a
preferred appeal process including, the option of having WCAT appeals with a DTA issue,
heard by a 3-person panel of which one is an HRT member. I recommend that the Act be
amended to provide for this specialized WCAT appeal process for DTA issues.

VOCATIONAL REHABILITATION
Vocational Rehabilitation (VR) benefits are discretionary benefits provided under section 16 of
the Act. The Board’s discretionary expenditure on these benefits reflect the impact of the 2002
legislative changes and the resulting restrictive provisions placed on loss of earnings (LOE)
pensions. The effect was immediate. Vocational Rehabilitation (VR) expenditures went from
approximately $130 million in 2002 to about $1.5 million in 2005105 a reduction of 98.81%.

105

Ten-year summary of consolidated financial statements Schedule A — Smoothed or funding basis
2010-2001. https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2010-annual-
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The reduction in VR benefits and LOE pensions was often due to an analytic process called
“deeming”. The process of deeming involves a conclusion that some particular occupation is
suitable and available106 to the worker and that the worker would be capable of earning a
certain amount and so would not suffer a loss of earnings from the injury. As one workers’
group put it, “deeming” permits the assumption of employment when in practice injured workers
have not secured any employment and will remain unemployed. 107
I note that in CMS, the term “deeming” is not used in this usual sense. In CMS, only a Case
Manager can code for a “deemed” RTW and only does so when a worker is actually offered a
position and does not RTW in this position. The general use of the term “deeming” is more
descriptive of the Board’s coding when a VRC determines that a particular type of job is
“suitable and reasonably available” to a worker and codes RTW event, even though the worker
does not have a job or reasonable prospect of a job.
There are several court decisions108 that influenced VR plans and deeming. Two decisions of
note, Young and Amos, found the plans made by Board VRCs did not properly consider the
evidence on whether the occupations in Board plans were suitable and available. Since then,
VR expenditures slowly regained some of its priority, with the latest figure for VR expenses
being about $100 million or 76.80% of the 2002 level.
More importantly, the Board created a framework for Quality Decision Making109 in response to
Court decisions. This initiative looks to place emphasis on a collaborative process and worker
participation. I agree that a more collaborative approach and improved worker participation is
needed, especially in VR.
There also needs to be a change in Board practice. As suggested by the ISSA Guidelines,
VRCs should be involved early in the claim and may be working with the case manager even
while the worker is still in treatment. This is particularly important when there is a serious injury
and even more important when with a young worker.

report-and-2011-2013-service-plan/ten-year-summary-of-consolidated-financial-statements-smoothed-orfunding-basis?lang=en
106
Policy item RSCM II #40:12 sets out criteria to determine if work is suitable and available for the
worker
107
Deeming Laws and Practices as Violations of the Rights of People with Work-Acquired Disabilities in
Canada, submission of the Ontario Network of Injured Workers’ Groups to the 22nd Session of the UN
Committee on the Rights of Persons with Disabilities, September 2019, Geneva Switzerland.
http://www.ciwa.ca/wp-content/uploads/2019/07/CANADA-ONIWG-Submission-to-22nd-Session-of-theCRPD-1.pdf
108
Young v. British Columbia (Workers’ Compensation Appeal Tribunal), 2011 BCSC 1209,
https://www.bccourts.ca/jdb-txt/SC/11/12/2011BCSC1209.htm; Amos v. Workers’ Compensation Appeal
Tribunal, 2015 BCSC 425 https://www.bccourts.ca/jdb-txt/SC/15/04/2015BCSC0425.htm
109
Vocational Rehabilitation Training Toolbox, November 2017
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Section 16(1) of the Act has long provided the Board with wide discretion to make expenditures
that it considers “necessary or expedient” to get injured workers back to work or to assist in
lessening or removing a resulting handicap. However, given this history and the importance of
VR today with RTW as a core function for the Board, I recommend that the VR mandate is
mandatory and that the VR principles be specified in the Act, while still allowing wide discretion
with respect to decision-making.

RECOMMENDATION #61
That section 16 of the Workers Compensation Act clarify the Board’s mandate
regarding vocational rehabilitation (VR) as follows:

the worker has a right to be an active participate in return to work and VR
plans;

the goal of VR is to return an injured worker to safe, productive and durable
long-term employment as much as possible and in doing so, incorporate the
principles of a duty to accommodate as much as possible;

Where the worker is not able to return to their pre-injury job, the Board shall
provide VR and support the worker in a return to safe and durable long-term
employment as much as possible.

Where a worker’s entitlement to VR is increased after an appeal, the worker
shall be provided with retroactive VR benefits.

If there is a Board decision that a worker is able to adapt to a suitable
occupation, the Board will follow up with the worker in two years and
document the worker’s employment outcome. This information will be
provided to the Fair Practices Commission on an annual basis.

The Board may consider additional factors for Indigenous workers.

More than one Vocational Rehabilitation plan
VR decision-making can be challenging and VRCs need greater flexibility to “do what is
necessary” to get injured workers back to a realistic vocational path. Sometimes this involves
trial and error. VR policy should encourage an early, proactive and goal-focused approach and
VR plans that are realistic and focused on “future proofing” the disabled individual for a job
market where, as a disabled worker, they are likely to have a competitive disadvantage.
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RECOMMENDATION #62
Vocational Rehabilitation plans should be informal agreements which can be adapted
to changing circumstances, including changing medical conditions. There is no formal
restriction on the number of plans although they do have to be realistic for the worker
and have a reasonable probability of achieving and sustaining the vocational goal over
the long term.
Because this type of VR decision, whether coded as “deemed” or not, has such an impact on
the workers’ future employment status, I recommend that it should follow the process suggested
by the Alberta review:
Equally important is the need to flip the process around so that the deeming of
earnings is a by-product of the [rehabilitation] process rather than a driver of the
process. Right now, the deeming process appears to be premised on targeting a
certain level of earnings for the worker and then identifying a job profile that
achieves this level. Instead, the deeming process should be premised on identifying
an occupation that realistically exists in Alberta’s labour market and for which the
worker would be suited given an assessment of their training, experience and
capabilities. Once a suitable occupation has been identified, the income that
realistically be earned from that occupation should be assessed and used to adjust
the worker’s benefits.110
Vocational rehabilitation decisions are the fundamental decisions underlying the pension
decisions on loss of earnings. I recommend that VR decisions be appealable to WCAT so that
factual matters about employment and deemed employment can be fully reviewed at an earlier
stage of a worker’s claim.

RECOMMENDATION #63
Section 239(2) of the Workers Compensation Act be amended to provide that
vocational rehabilitation decisions may be appealed to the Workers’ Compensation
Appeal Tribunal.

110

Alberta Workers’ Compensation Board Review Panel, 2017, p. 77.
https://www.alberta.ca/assets/documents/WCB-Review-Final-Report.pdf
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Vocational Rehabilitation Consultant (VRC) Resources
VRCs are often the face of the Board for seriously injured workers or vulnerable workers,
who cannot return to their pre-injury employment. There are many tools which would assist
VRCs to help workers adapt to the new economy. The Board has put some effort into this
area already 111 I have had many practical suggestions including but not limited to:







Job Demands Analysis
Job Placement
Job Shadowing
Supernumerary position placement
A resource library where VRCs could share resources and tips
Provide VRC’s with access to information on employers

I suggest that VRCs be provided with additional financial resources to design realistic programs
for difficult cases.
There are also many specialized challenges for certain types of workers returning to the
workforce and seeking new employment. I recommend that there be a review of the realistic
labour markets facing for the following groups:
Immigrants:

As noted above, immigrant workers often have language barriers but
they may also have unrecognized transferrable skills. Upgrading can be
a good investment in their future.

Older Workers:

HRSDC Consultations with Older Workers and Employers: Summary of
What we Heard.112 With the changing economy, manual and semiskilled workers who are injured when they are older, may have a difficult
time adjusting to both the change in their lives and the changed nature
of work. I suggest that the Board consider a special program for such
workers, to assist them to adjust with dignity, and that the Board
consider this a special group for whom suitable employment may be
limited or not available. A loss of earnings pension may be necessary
in these cases.
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I note the VR Toolbox, November 2017
Human Resources and Skills Development Canada, Government of Canada. April 9, 2019 SP-100808-11E. https://www.canada.ca/en/employment-social-development/services/consultations/older-workersemployers.html
112
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Younger Workers: Future-proofing young Canadians with disabilities for the changing
labour market.113 Workers who are seriously injured when young should
be given the greatest support to try and re-tool for the new economy.
The technological advances may remove barriers to employment for
disabled people as we go forward.

RECOMMENDATION #64
That the Board conduct special Vocational Rehabilitation reviews and establish special
programs and resources for the following groups:
Immigrants
Older Workers
Younger Workers.

Tracking and Follow Up for Vocational Rehabilitation Outcomes
There remains a serious gap in the VR knowledge base. There is a lack of any reliable data on
the long-term outcomes of VR activities. We have heard from many workers that they were
unable to obtain new employment that would mitigate significant losses despite VR plans and
assistance in some cases. We heard from workers that despite plans the work was never
suitable for them or despite diligent attempts to obtain employment they were not competitively
employable against a backdrop of more qualified and less disabled workers competing for the
same employment. There are many such stories that are supported by claim file reviews, appeal
decisions and other information. The Review heard from workers that failed VR plans left them
with severe financial losses for them and their families.
There is a study from Ontario Poverty Status of Worker Compensation Claimants with
Permanent Impairments, Peri J. Ballantyne, Rebecca Casey, Fergal T. O’Hagan &
Pat Vienneau, published online 17 March 2015 that was referenced in submissions to the
Review. This is a study that has not been as widely referred to or circulated in the compensation
community. The critical conclusion was:
We describe the depth and proximity to poverty of the sample members, illustrating
that 46% of this diverse sample of permanently impaired injured workers live in or
close to LIM-poverty, and 9% live in deep poverty.

113

Future-proofing Young Canadians with Disabilities for the Changing Labour Market
Institute for Work & Health. -ongoing project https://www.iwh.on.ca/projects/future-proofingyoung-canadians-with-disabilities-for-changing-labour-market
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There were a number of workers and families that came forward to the Review whose situations
fit these unfortunate circumstances.
There is a research project underway in BC that aims to provide insights into labour market
participation and earnings in the five-year period post-injury, for workers with permanent workrelated injuries. This two-year study is in the early development phase, with no status updates
expected until August 2019. Expected completion of the study and final report are scheduled
for January 2021. Currently, information on claims labour market participation and earnings
ends with the VR process. Accurate data is needed to evaluate and make decisions on VR
services. The Board gathers a great deal of information and sets out a number of key measures.

RECOMMENDATION #65
It is recommended that long-term post-injury earnings and labour market participation
become a key measure to track and guide action on Vocational Rehabilitation
assistance.

170 |

REPORT AND RECOMMENDATIONS

NEW DIRECTIONS:
WCB REVIEW 2019

PART VI:
SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF WORKERS
AND EMPLOYERS

IN BRIEF
In the TOR, the Minister directed me to identify "what specific steps are required to increase
confidence of workers and employers in the workers’ compensation system, including and
not limited to the Fair Practices Office…." I recommend the establishment of an Independent
Fair Practices Commission including basic principles for the Commission to operate under.
Recommendations are made for “Navigators” to assist certain categories of workers.
Recommendations are made to establish an Independent Medical Services Office modelled
similar to systems in other jurisdictions to provide assistance on resolving medical disputes.
A recommendation is made to investigate options for a Workers’ Clinic system.
A change in the process to determine consistency of Board policy with the Act is
recommended. A new balanced structure for the Board of Directors is recommended. The
re-establishment of an Occupational Disease Advisory Committee is recommended. There
had been a gap in publication of discriminatory action complaint decisions. I affirmed the
value of published decisions and recommend this gap be closed. Finally, in this Part VI ,I
recommended that a gap in survivor benefits created by past legislative changes be closed.

In the Terms of Reference (TOR), the Minister directed me to identify "what specific steps are
required to increase confidence of workers and employers in the workers’ compensation
system, including and not limited to the Fair Practices Office…." This was part of a general
need to need to improve fairness for workers and supports a “worker-centric service delivery
model” with a focus on injured workers who need care, compassion and respect while they
recover.
After hearing the participants, particularly from injured workers in public hearings, I believe that
this is an important task. This section contains my recommendations for these important steps.
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STEP #1: ESTABLISH AN INDEPENDENT FAIR PRACTICES COMMISSION

Ensuring Fairness, Impartiality and Respect in the Workers’ Compensation System
It has long been recognized that a viable compensation system requires a specialized disputes
resolution mechanism114 and today, every compensation Board in Canada has one. There are
two essential types: a “complaints resolution” model (now used by British Columbia and New
Brunswick) and an “ombudsperson” type disputes resolution model (used by all other
jurisdictions).115 The “complaints resolution” model operates internal to the Board and is
focused on the resolution of specific complaints. An “ombudsperson” model may be internal or
external to the Board and typically has wider scope and authority to resolve disputes.
As noted by the former Ombudsperson in her 1999 Report:
The WCB has an enormous task to fulfil. It is inevitable in an institution as large and
complex as WCB that there will be numerous complaints from the public who seek
service. It is essential that there be an office where those who are dissatisfied with
the services received from the WCB can go to seek redress for their grievances.
The mechanism chosen by the WCB must be highly effective or it will be considered
as a "twin cousin" of the very organization it is intended to monitor and
investigate.116
The current Fair Practice Office (FPO) is internal to the Board's administration, reporting through
the Chief Review Officer (CRO). This reporting relationship inhibits the ability of the FPO to
address systemic issues of fairness, although they have attempted to do so at least on one
occasion.117 The FPO also has a limited jurisdiction and remedial authority, and this together
with a real and/or perceived lack of independence undermines the confidence of workers and
employers in the FPO’s ability to effectively resolve individual complaints.

114

In Canada, one was first recommended by the Honourable Mr. Justice Tysoe in his 1966 report
Commission of Inquiry, Workmen’s Compensation Act Report of the Commissioner. In 1987, the BC
Ombudsman noted that 25% of its investigative resources were devoted to compensation cases and an
internal WCB Ombudsman was created in 1996. As noted above, the name of this office changed to the
Complaints Office in 2002 and in 2010,
115
The recent history of the Board administration's complaints resolution program in Appendix 13.
116
Ombudsman, Province of British Columbia. Fair First. An OmbudsAudit of the WCB Ombudsman.
Public Report No. 37, December 1998, to the Legislative Assembly of British Columbia. ISBN 0-77263744-X, (page 8). https://www.bcombudsperson.ca/sites/default/files/Public%20Report%20No%20%2037%20Fair%20First-%20An%20Ombuds%20Audit%20of%20the%20WCB%20Ombudsman.pdf
117
WCB-IR 0002 FPO Report at page 3-4 contains an item regarding “2018, a systemic issue related to
the management of workers’ claims where there are communication and contact restrictions in place was
identified after receiving approximately five complaints within a three-month timeframe. The Fair Practices
Office will initiate requests to Corporate Security to review these restrictions if appropriate when
investigating a complaint. In some instances, these restrictions have been found to no longer be required
upon further investigation and have been removed.”
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The Board has recently started a new Client Relations project which will report out in November
2019. This project, together with a review of the complaints to the FPO, PO and MLAs is set out
in Appendix 13.
In my view, there is an urgent need for an effective dispute resolution mechanism, especially for
injured workers. In the last decades, the offices of the FPO, the Provincial Ombudsman and
constituency offices of MLAs have received literally thousands of complaints, most of which
could not be adequately redressed because the limited scope of redress available. And without
effective resolution, there is no closure for those aggrieved by unfair decisions or conduct or
what is known as “maladministration.”
The current Client Relations project has taken over claim management of about 37 claims, to
better address some of the complex issues in these few cases. This is welcome but a very
exceptional solution to a small number of cases.
There is also an urgent need to develop an effective avenue to address systemic issues. This
has been sorely lacking in past years and it leaves critical issues to be addressed through
appeal, the courts or the media. It is critical to establish a credible complaints body which has
the mandate and authority to identify systemic issues, to make recommendations to the Board
of Directors (BOD) and to encourage systemic, comprehensive change within the Board.118 It is
the BOD who have the final authority to resolve systemic fairness issues in the system and it is
to the BOD that systemic fairness concerns must ultimately be addressed. There should also
be a public accountability and an annual report to the Minister identifying the systemic
investigations and outcomes, as is done with the Provincial Ombudsperson.
I recommend that in British Columbia, a complaints body be established with a wide mandate on
the “ombudsperson model” and that this ombudsperson body be external to the Board. I
understand that the term “Ombudsperson” is reserved for the Provincial Ombudsperson Office
so the new body should be termed the “Fair Practices Commission” (Commission), to
distinguish it from the Provincial Ombudsman.
I also recommend that the Commission have enough resources and expertise to address
complaints in the area of assessments and prevention as well as compensation. In this Review,
I heard many complaints about Board practices in these areas, although these were beyond my
mandate. My impression is that there are too few avenues for workers or employers to pursue
concerns about Board practices in these areas. A Commission that could address such matters
would be a significant step in increasing the stakeholder confidence in the compensation
system.

118

Ibid, page 2-3.
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Finally, I have included guidance on the specific steps I believe are required to establish a
worker-centric Commission, one with the capability to receive and resolve both individual
complaints and systemic concerns by workers, dependents and employers. The focus of this
Commission will be related to the Board’s administration's primary responsibility to carry out its
statutory obligations and its day to day decision-making in a fair, impartial and respectful
manner.
Such a Commission would be separate from and external to the Board and presented in a way
that it is not perceived as simply a “twin cousin” of the Board.

RECOMMENDATION #66
Establish An Independent Fair Practices Commission
1.

2.
3.

A complaints body be established with a wide mandate on the “ombudsperson
model” and that this ombudsperson body be external to the Workers’
Compensation Board.
It should have enough resources and expertise to address complaints in the
area of assessments and prevention as well as compensation.
The focus will be related to the Board’s administration's primary responsibility
to carry out its statutory obligations and its day to day decision-making in a fair,
impartial and respectful manner.

In making these recommendations, I have considered a comprehensive Audit by the Provincial
Ombudsperson of a previous internal WCB internal dispute resolution program.119 The Audit
found that the Board's program at that time fell short of the standard required for an effective
“ombudsperson” dispute resolution model, but then offered detailed recommendations about
how to set up a viable comprehensive WCB Ombudsperson office.120 I have updated and
adapted many of these recommendations to give specific steps for the establishment of an
external Commission in British Columbia today.
The former Ombudsperson strongly stated that the complaints mechanism must have particular
characteristics to ensure its effectiveness as a fair and adequate remedy including:
a. A clearly articulated mandate provided for in law or an existing
administrative procedure;
119

Ombudsman, Province of British Columbia. Fair First. An OmbudsAudit of the WCB Ombudsman.
Public Report No. 37, December 1998, to the Legislative Assembly of British Columbia. ISBN 0-77263744-X
120
Between 1999 and the present, the term “Ombudsman” was made gender neutral and became the
term we use today – “Ombudsperson”. When directly quoting historical reports, I use the term used in the
quoted section.

174 |

REPORT AND RECOMMENDATIONS

NEW DIRECTIONS:
WCB REVIEW 2019

b. Policies, procedures and practices that demonstrate a respect for and are
consistent with its legislative authority or administrative procedure;
c. Absence of bias;
d. Competence and capacity to receive complaints and conduct thorough
reviews, investigations or appeals;
e. Power to order or recommend corrective action to the public body;
f. Commitment to the principles of administrative fairness and the rules of
natural justice.
I agree that these should form the basic principles of the office.
In order to establish a worker-centered Commission which can resolve both individual
complaints and systemic fairness concerns by workers, dependents and employers in
accordance with these principles, I recommend that the Fair Practices Commission be
constituted as follows:

RECOMMENDATION #67
The Workers Compensation Act (Act) be amended to establish the Office of the Fair Practices
Commission (Commission) and appoint a Fair Practice Commissioner (FPC) by the
Lieutenant Governor in Council independent from the Workers’ Compensation Board's
(Board’s) administration and reporting directly to the Board of Directors (BOD).
The Lieutenant Governor in Council appoint two Deputy Fair Practices Commissioners, one
with expertise in issues related to workers’ compensation legal and medical issues and one
with expertise in assessment and prevention issues. The FPC may delegate investigation of
fairness issues involving those specialized issues to the appropriate Deputy.
The remuneration of the FPC and all costs and expenses required for the administration of
the Commission shall be determined under the BC Public Service Act and regulation and paid
out of the Accident Fund as approved by the Minister responsible for the Board.
The FPC to have full authority to conduct thorough investigations and make
recommendations to the BOD and the Workers’ Compensation Appeal Tribunal (WCAT) on
issues relating to systemic fairness.
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RECOMMENDATION #67 cont’d
The BOD or the chair of WCAT may refer an issue of systemic fairness to the FPC and the
FPC will provide a timely response to the referral. The FPC may also initiate an investigation
into a systemic fairness issue on his or her own initiative by giving notice to the BOD or
WCAT that such an investigation is under way.
Where issues of systemic fairness relating to statutory provisions arise the FPC have full
authority to undertake investigations and make recommendations to the Minister responsible
for the applicable statute.
The Minister may refer an issue of statutory unfairness to the FPC and the FPC will provide a
timely response to the referral. The FPC may initiate an investigation into an issue of
statutory unfairness on his own initiative by giving notice to the Minister responsible that such
an investigation is under way.
Where specific disputes arise relating to a specific worker, dependent or employer, the FPC
or his or her staff have full authority to make recommendations to the applicable department
of the Board's administration or the chair of WCAT. The FPC does not have the authority to
direct the Board's administration or WCAT to change a decision but may recommend that the
Board’s administration or WCAT reconsider a decision within the terms of the Act for such
reconsideration.
The Board's administration and the chair of WCAT may refer a fairness issue to the FPC and
the FPC will provide a timely response to that referral.
The FPC have the authority to establish programs to provide advice, assistance and
advocacy services to workers and employers including but not limited to the administration of
the Workers’ Advisers Office (WAO) and the Employers’ Advisers Office (EAO). It is
recommended that the established WAO and EAO offices be retained as separate from each
other but report through the FPC and offer separate services to each of their communities.
The FPC have the full authority to establish an education program to provide workers,
dependents, employers, the Board's administration and the general public on the hallmarks of
administrative fairness and the rules of natural justice as they apply to the workers’
compensation system.
The FPC shall within 7 days of receiving a complaint, or within a longer period determined by
the FPC, advise the worker, dependent or employer who has raised the fairness issue, that
the appropriate avenue to resolve the dispute is through the review and appeal systems and
conclude the investigation on that basis. Where the determination of the appropriate avenue
to resolve the dispute is delayed beyond seven (7) days, the additional time period to make
that determination shall extend the period for filing a review or appeal by that same period, so
long as no party is prejudiced by that extension. The FPC may continue an investigation of
an issue in dispute including an issue of systemic fairness while a review or appeal involving
that issue proceeds.
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RECOMMENDATION #67 cont’d
Within six (6) months of his or her appointment the FPC shall establish a Code of Rights and
Conduct under the Act in consultation with representatives of workers and employers and
endorsed by the BOD and the Provincial Ombudsperson.
The FPC may make specific recommendations regarding the adherence or failure to adhere
to the Code. The practices and procedures carried out by the FPC and the Fair Practices
Commission shall adhere to the Code and systemic failure to do so may constitute just cause
for removal by the Minister on the recommendation of the BOD.
The Board shall continue the current Fair Practices Office (FPO) for six (6) months or a longer
period as determined by the BOD, to ensure an orderly transition to the new disputes
resolution program administered by the FPC and the FPO shall report to the BOD through the
FPC during that period.
The FPC shall provide an annual report to the BOD and to the Minister and may also provide
interim reports on time sensitive issues. In addition, the FPC will issue a separate annual
public report.

The foregoing recommendations are designed to provide specific steps to establish a system of
dispute resolution to increase confidence of workers and employers in the workers’
compensation system. I attach the highest priority to enactment of the statutory changes
necessary to establish the Commission to support the Board’s administrative responsibility to
carry out its statutory obligations and its day to day decision making in a fair, impartial and
respectful manner.
In making these recommendations I would like to emphasize that first and foremost it is the
Board's primary responsibility to minimize disputes and, where they arise, to resolve them
where possible before there is a referral to the Commission. It is expected that, as the
Commission establishes a high standard of fairness in the workers’ compensation system, the
level of disputes referred to the Commission will diminish over time.
With this in mind:

RECOMMENDATION #68
I recommend that the Provincial Ombudsperson carry out an audit of the Fair Practices
Commission (Commission) after five (5) years to make recommendations to improve the
efficiency and effectiveness of the Commission.
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STEP #2: NAVIGATORS (INTERNAL AND COMMUNITY)
Throughout this report, I have repeatedly mentioned that communities of workers and
employers would benefit from navigators who can guide them through the requirements of a
complex compensation system. I recognize that there are many individuals and bodies who
have informally played this role inside and outside the Board. I would like to acknowledge their
efforts which often have gone unrecognized or have added to regular workloads. These efforts
have greatly assisted individuals and have contributed to fairness in this complex system.
I recommend that the value of a supported navigator role in the compensation system be
formally recognized and its value acknowledged. Experience shows that a helping hand can
reduce disputes, disability and distress for stakeholders who are located outside big institutions,
especially ones who have challenges or barriers to participation in the compensation system.
I make the following recommendations to develop a “navigator” role in a cost-effective manner:
1.
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that the Board establish an internal navigator desk, separate from the call centre, at the
Board to act as a liaison between inquiries and the Board resources. In my view, the
current FPO could easily evolve into this role and continue to take inquiries from the public
or referrals for inside assistance from the Fair Practices Commission (Commission), WAO,
EAO and PO. These types of inquiries require insider knowledge and form a significant
portion of the calls to the FPO and PO. The number of inquiries in the first year should be
tracked and this service evaluated. Also, the FPO has already established connections to
the mental health unit for crisis calls and may be well situated to take on this role. In
addition:
a)

If FPO transitions to the insider navigation role, I would recommend that the FPO
change its name to the “Inquiries Office” to avoid confusion with the Commission.
The Inquiries Office should refer any complaints to the Commission and not get
involved with complaints resolution unless requested to do so by the Commission.
Likewise, the Commission can refer appropriate inquiries to the Inquiries Office.

b)

The Inquiries Office should be available to worker / employer representatives
seeking information about Board processes or resources. The Inquiries Office
should establish an accessible communication link (phone or email) to assist
stakeholders with compensation inquiries which do not involve a complaint.

c)

The Inquiries Office should identify and approach Board staff who have second
language abilities. In concert with management and the Compensation Employees’
Union (CEU), the Inquiries Office should develop the capacity at the Board to utilize
these staff abilities to assist in inquiries made to the Inquiries Office or to other
Board staff on an “as needed” basis to communicate with stakeholders. I heard
many times that outside translators simply do not have the knowledge base to
provide effective translations on compensation matters (as happened in one of the
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public hearings). Officers skilled in more than one language are an untapped
resource within the Board which could improve delivery service to stakeholders,
particularly in the areas around the province where there are distinct linguistic
communities. Ideally, there is, or there can be, sufficient diversity in Board staff to
offer compensation services in several languages. This will greatly improve
stakeholder confidence in the compensation system, and it is also an important
aspect of fairness.
d)

That the Inquiries Office should inform the FPO of areas in community education
which requires attention.

RECOMMENDATION #69
The Workers’ Compensation Board establish an internal navigator desk to act as a liaison
between inquiries and the Board resources in a cost-effective manner.
The Fair Practices Office change its name to the Inquiries Office to avoid confusion with the
Fair Practices Commission.

I recommend that the Fair Practices Commission (Commission) set up a formal process to
designate and train Community Navigators (CN) and support them as follows:
a.

CNs should be respected individuals in the community who can help others find and
use established compensation resources, and support them in a compensation
claim, medical issues and RTW. In some communities, there will be individuals who
are already known for this role. Where communities approach the Commission for a
CN and there is no individual able to perform this role, the Commission will work
with the community to develop a plan for navigation. This will be particularly helpful
in communities which are isolated or where barriers to participation exist, including
language, culture or literacy.

b.

CNs may be offered an introductory WCB course developed and offered through the
Commission, other appropriate background resources or training, and other support
that the Commission finds appropriate to ensure fairness.

c.

The Commission should have the discretion to recognize, decline to recognize or
revoke a CN. Where the Commission recognizes a CN, the Approved Community
Navigator (ACN) may perform certain functions in the community and receive
compensation for this role, as set out below.
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d.

The Commission will develop recognition and compensation for different levels of
involvement and service to different communities. The compensation can range
from an honorarium (e.g. where the ACN is available for occasional phone calls from
the community) to an hourly rate for specific services. These services will all be at
the discretion of the Commission.

e.

The CN roles will be evaluated no later than one year after implementation to
assess the value of this role.

It is recommended that the initial CNs be immediately established for temporary foreign workers
through one or more established advocacy groups. I also recommend that the Commission
meet with the EAO and WAO to consider what other communities, if any, should develop a CN.
I recommend that the Commission coordinate with the Ministry and with the Board (both the
CEO and BOD), to develop an overall plan for CNs for Indigenous groups and, at the same
time, receive requests for CN from established groups.
The Approved Community Navigator (ACN) role is meant to support other advocacy groups in
the identified communities, not replace or compete with them. Ideally, an existing community
advocate, community leader or elder can take on a CN or ACN role. An ACN is not meant to
be, and cannot be portrayed, as being able to advise in compensation matters. Their role is to
assist workers and employers who are unfamiliar or daunted by the compensation system,
connect with the right resources, and support them in their journey.
Neither is the ACN meant to replace or interfere with the excellent navigational work of the WAO
and EAO. An ACN may simply help a worker or employer with limited access, knowledge or
capability get in touch with these bodies. I heard many times in this review that a worker did not
file a claim because he did not know about the compensation system. This lack of knowledge
about compensation is particularly striking in certain communities including new immigrants and
indigenous workers. In these communities, there are often passionate and skilled advocates
who would be excellent ACNs with a little more knowledge of the compensation system and
who could assist the worker or employer in their contacts with the WAO or EAO.
With Commission approval, a qualified ACN could take a longer or more supportive role for an
injured worker who was struggling with injury and disability and link them to Board or community
resources. This greater support would be decided on a case by case basis.
The ACN role is also separate from the Commission mandate to develop a public education
program.
Typically, an ACN will live and work in the community and be a guide for questions about how to
access the compensation programs and resources.
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RECOMMENDATION #70
That the Fair Practices Commission (Commission) set up a formal designation called
Community Navigators (CNs) and Approved Community Navigators (ACNs) and support
them.
The initial CNs be immediately established for temporary foreign workers through one or
more established advocacy groups.
The Commission meet with the Employers’ Advisers Office and Workers’ Advisers Office to
consider what other communities, if any, should develop a CN.
The Commission should coordinate with the Ministry and with the Workers’ Compensation
Board (both the Chief Executive Officer and the Board of Directors) to develop an overall plan
for CNs for Indigenous groups and, at the same time, receive requests for CN from
established groups.

STEP #3: ESTABLISH AN INDEPENDENT MEDICAL SERVICES OFFICE
In the proposed patient centered care model, treating practitioners would have a primary role in
determining treatment and medical care for an injured worker and Board Medical Advisors
(BMA) would:
1. help to identify objective issues with treating practitioners’ observations, information,
opinions and treatment direction/choice
2. work in a collaborative approach with treating practitioners to resolve difference, explore
options and find consensus on medical issues
3. inform claim owners when there are unresolved issues or inability to obtain sufficient
opinion/direction from treating practitioners in order to engage processes to obtain more
complete medical opinion/expertise.
However, medical disputes will inevitably arise. In my view, in keeping with a worker-centric
approach to compensation, it is best if medical disputes can be resolved informally and in a
timely way. If not, injured workers should have their issues resolved with fairness and good
evidence.
The Petrie Report noted that, after 2002, only WCAT had authority to request an IME121 and that
a process for resolving medical disputes, similar to the WCAT process, was not in place at any
other level of the system. He recommended that an independent medical examination process

121

Under section 249 of the Act, a WCAT panel may refer a medical issue to an independent health
profession for an expert opinion. This is known as the “IHP” process.
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be established to assist in resolution of medical disputes and left it to the Board to determine
where this should be located. This recommendation is currently in progress by Worker and
Employer Services/ Clinical Services. To date, the proposals do not indicate that a Board
directed IME process would be sufficiently independent of the claim management process.
An independent, credible and accessible IME process available at all levels, and to all
stakeholders, is essential to improving the confidence of stakeholders in this workers’
compensation system. Good, timely and accessible medical evidence is the foundation for fair
compensation decisions and essential to injured workers believing their lives and livelihood are
being treated with respect. Seven of the other 12 Canadian jurisdictions have access to some
form of independent medical evidence or IME system. 122
I note that many compensation Boards operating in a variety of environments have developed
systems for IMEs and dispute resolution mechanisms to resolve medical disputes.
In Quebec opinions of treating physicians are binding on some issues. In both Ontario and
Quebec there are processes that engage treating physicians in medical evidence processes for
causation and RTW/functional ability issues. Ontario has a process for more complicated
expert opinions, particularly on occupational disease, to be obtained from the independent
Occupation Health Clinics for Ontario Worker (OHCOW). Alberta has a Medical Panels office
that provides an examination/RTW Occupational Injury Service (OIS).
Several persons we have consulted with in BC, including physicians and researchers, have
worked with and presented positive opinions in regard to Washington State Centers of
Occupations Health and Education (COHE) a community-based program designed to ensure
timely, effective, and coordinated services for injured workers. COHEs improve injured worker
outcomes and reduce disability by training providers and coordinating care. California has a
system for Independent Medical Reviews (IMRs). The California system utilizes a contract
service provider as the independent medical review organization to conduct all IMR.
Having reviewed these other models for IMEs and medical dispute resolution in compensation
systems, I make the following recommendations. The recommended model has some features
from these other jurisdictions but designed to fit the needs of the BC workers’ compensation
system.

122

WCB-IR 0063 - Medical Evidence and Independent Medical Examination/Review Jurisdictional Scan
Summary
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RECOMMENDATION #71
An independent Medical Services Office (MSO) be established on the following basis:

A Medical Services Commissioner (MSC) be appointed by the Lieutenant
Governor in Council for the purpose of carrying out the business and affairs of
the MSO. The MSC appointment should be in accordance with the Public
Service Act.

The MSO will be provided with the resources from the Accident Fund to provide
the specified services, including the hiring of support staff and administrative
services. The MSO shall report to the Fair Practices Commissioner (FPC) and
share administrative arrangements with the office of the Fair Practices
Commission (Commission).

The MSO will administer and arrange the following services, set out in detail
below:
o
o
o






Medical Case Conferences to work to resolve medical disputes (nonbinding)
Medical-Legal Assistance and Reports
Arrange Independent Medical Examinations (IMEs) at the request of
workers, employers, the Board or WCAT.

The MSC, in consultation with the FPC and the Minister, will develop and
publish policy, procedure and rules for requesting and obtaining an IME, a
medical report, assistance with medical-legal requests, and case conference
procedures. The MSC will also identify the treatment of records and
confidentiality in this assistance.
A key function of the MSO and MSC is to develop a roster of physicians with the
capacity and expertise to provide guidance and expert evidence in a timely way,
on medical matters in the compensation system.
The MSO will be funded from the Accident Fund. Costs for tests, assessments,
medical reports and IMEs will be charged under the claim for which they are
conducted.
The MPO will issue an Annual Report that will be provided to the FPC and the
Minister.

RECOMMENDATION #72
The Fair Practice Commission (Commission) operate as an umbrella oversight organization
for the Independent Medical Services Office (MSO), Workers’ Advisers Office (WAO) and the
Employers’ Advisers Office (EAO). The organizations under the Commission umbrella will
function independently but may collaborate and coordinate actions to improve stakeholder
confidence in the system.
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Medical Case Conferences
The purpose of the medical case conference is to clarify and try and resolve medical disputes
through an informal case conference. Medical case conferences would involve the worker, the
worker’s practitioner, the Board claim owner with respect to the issue, a Board Medical Advisor
(BMA) and a MSO physician/expert. The purpose of the medical case conference would be to
clearly as possible set out the issue(s) in dispute, the medical and non-medical facts, the
reasonable options and try to assist the parties to an agreed course of action. Medical case
conferences would be non-binding and the opinions of participants are heard without prejudice.
The process can be modelled on the Alberta MPO Case Conference process. The primary
difference for the medical case conference model proposed for BC is that there may be active
involvement, engagement and participation of the claim owner and the BMA from Clinical
Services to try to collaboratively resolve disputed medical issues.
Issues to address through an informal case conference are:




Suitability of modified light duties
Fitness to RTW including own duties and modified duties
Suitability of recommended medical investigations or treatment

Medical-Legal Assistance and Reports
The MSO would offer different types of assistance to parties seeking to make a medical-legal
request to a physician.
I would anticipate that this particular MSO service would primarily be requested by workers and
worker representatives. The service would also be available to employers; however, the MSO
would need to develop policies and procedures around these requests to ensure that in each
case there are no conflicts of interest. I recommend that this be done by the MSC in
consultation with the director of the EAO.
The MSO services for medical-legal requests should include:
1. Assistance in drafting a medical-legal request: When a request is received, the MSO
would review the claim file, identify the medical issues, compile a listing of the relevant
documentation and evidence on the issue and provide suggested questions that may be
put before a treating practitioner in order for the medical practitioner to provide an
opinion on the medical issue. This would present an alternative to an IME that may
prove faster and less expensive than the full IME process. It would also ease the
workload of the WAO when assisting workers with medical-legal requests and
representation.
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2. Arranging for the pre-payment of a medical-legal request: Where a worker is
seeking a medical opinion for the purpose of a WCAT appeal and requests financial
assistance, the MSO could pre-approve expenses for medical opinions from treating
practitioners. This would improve the ability of workers to obtain quality medical opinions
for appeal processes. This would assist the appeal process and instill worker
confidence in the compensation system. Workers face unique challenges in obtaining
medical evidence/opinion and consider barriers to quality medical evidence create
injustices in their case. Having a fair opportunity to provide good evidence is vital to
worker confidence in their recovery and in the system. This medical assistance would
help to alleviate this problem and minimize resource expenditure.
The MSO would draft criteria for Medical Issue Assistance in consultation with the FPC,
and reports which meet these criteria should be paid by the Board out of the Accident
Fund, the same as an expense under section 7 of the Workers’ Compensation Appeal
Regulation. The MSO would negotiate rates for consultations, opinions and IME’s with
the Doctors of BC in the same manner that WorkSafeBC negotiates rates for services
with the Doctors of BC.
3. Services to the Workers’ Advisers Office (WAO): The WAO handles a large volume
of worker appeals and currently, each adviser has a limit on expenditures which they
may incur, a limit which is considerably less than the Board’s fee schedule for one
medical/legal opinion. This limit effectively precludes the WAO from obtaining expert
medical evidence/reports or clinical notes. This is an unreasonable restriction on the
advocacy assistance that advisers require to provide to injured workers. This is
especially critical when the Board itself has not actively investigated a claim and the
worker does not have the resources or ability to get medical evidence themselves.


In one case, a worker injured his back while working as a landscaper, an occupation he
chose because he had a pre-existing brain injury from a prior accident. His claim was
accepted as a “back strain” but when he did not recover as expected, his claim was
terminated. On seeking help with the WAO, they helped him draft medical questions,
but the worker had to find and pay for his own medical report or the WAO could not
assist him in his medical appeal. The worker did not have a doctor and, without
compensation, was not able to pay for a report. He felt utterly humiliated and hopeless
by these demands which he could not meet, and he now faced the future with a
combined disability and no vocational or medical assistance.



The WAO should be able to obtain medical legal opinions that are pre-approved for
payment under the Accident Fund. The request and opinion would need to meet the
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same criteria for an opinion request drafted by the MSO and for the content as per
agreement between the MSO and the Doctors of BC.


Injured workers have little knowledge or resources to obtain expert evidence. In
comparison, the Board has considerable resources to obtain expert evidence.
Facilitating the acquisition of relevant quality expert evidence will assist the system
significantly.

Independent Medical Examinations:
The MSO would arrange an independent medical examination (IME) when an objective thirdparty expert medical opinion is required. Physicians specially trained to conduct IMEs are
selected from a roster with the appropriate specialty. An IME may be requested by a worker, an
employer, the Board or WCAT. The IME physician will be provided with relevant
documentation. The IME physician will examine the patient and provide an expert opinion
regarding the medical issue. IME opinions will not be binding but should be afforded
considerable weight as independent expert evidence. The MSO process could replace the IHP
process for WCAT under section 249 of the Act and follow a similar process.

STEP #4: JUDICIAL REVIEW OF BOARD POLICY
Section 251 is the section of the Act provides the process by which the legality of a Board policy
may be challenged and determined. In that process, a party to a WCAT appeal (worker or
employer) may question whether the policy is consistent with the Act. If the vice chair finds that
the policy is inconsistent, the matter is referred to the chair of WCAT. If the chair agrees, the
chair implements the process under section 251, which sets out how the policy must be referred
back to the BOD for consideration.
Since 2003, the chair has referred four (4) matters to the BOD and the BOD has changed the
impugned policy two (2) times. There were six (6) referrals by the chair that were withdrawn.
Withdrawn appeals include ones in which the impugned policy became a moot issue to the
particular claim under appeal.123

123

WCAT-2013-00551 is an example of a decision in which the panel found the policy applied was not
supportable under the Act. In the interim the Board concluded to accept different facts that averted the
use of the impugned part of the policy making the appeal moot for the worker but leaving the impugned
policy issue unaddressed.
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Section 251 has been tested in several judicial reviews, with the appeals arising at different
stages of the section 251 process. The definitive case is Jozipovic v. British Columbia
(Workers’ Compensation Board), 2012 BCCA 174. Speaking for the court, Groberman J.A. ,
I would not give effect to the claims of the WCB and the WCAT that they alone are
charged with determining the reasonableness and validity of policies established by
the WCB’s board of directors. Accepting such a proposition would be an abdication
of the supervisory role of the superior courts vis-à-vis administrative tribunals.
Indeed, it is not an exaggeration to say that to accede to all of the arguments
presented by the appellant would be to deny the constitutional role of the Supreme
Court of British Columbia in maintaining the rule of law in this Province.
Then, at paras. 56 et seq. Groberman J.A. said:
The internal appeal and review provisions of the Workers Compensation Act are
convoluted, and in some respects bizarre. They appear, on their face, to give the
WCAT a very limited function in reviewing policies of the board of directors of the
WCB, but a function that in many ways closely resembles the traditional role of the
superior courts on judicial review.
[58] The proposition put forward by the appellant in this case is extraordinary. It
suggests that the judicial review function ordinarily exercised by the Supreme Court
of British Columbia has been vested exclusively in the WCAT by provincial
legislation.
[59] Supervisory jurisdiction over inferior tribunals is a core function of a superior
court. Any attempt to remove that function in respect of a particular tribunal would
violate s. 96 of the Constitution Act, 1867. In Crevier v. A.G. (Quebec), 1981 CanLII
30 (SCC), [1981] 2 S.C.R. 220, the Supreme Court of Canada considered the
degree to which a province may, through the use of a privative clause, insulate an
administrative tribunal from judicial review. It held that while privative clauses may
validly restrict courts from reviewing tribunal decisions for errors of fact and law, they
may not oust the power of superior courts to review tribunal decisions for errors of
jurisdiction.
…
[63] In finding judicial review for “error of jurisdiction” to be part of the irreducible
core of functions entrusted to a superior court under s. 96 of the Constitution Act,
1867, Crevier stands for the proposition that no administrative tribunal can have the
power to finally determine whether an interpretation of a statute is “so patently
unreasonable that its construction cannot be rationally supported by the relevant
legislation”.
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As recently as May 26, 2019, the court commented in Colwill v. Workers’ Compensation Board,
2019 BCSC 826:
The nature of the s. 251 process (described by Groberman J.A. in Jozipovic (C.A.)
as labyrinthine, convoluted, unwieldy and bizarre) gives rise to concerns about
proportionality, efficiency, costs, and convenience, all of which weigh in favour of
directly reviewing the policy once the views of the administrative tribunal are known
through a WCAT decision that squarely addresses the point.
The courts are clearly offended by the Board’s repeated argument that the courts have no
jurisdiction to review Board policy, a view at the heart of the section 251 process.
It is fundamental to the legitimacy and cohesion of the compensation system that Board policy
be consistent with the Act. The Act delegates a great deal of discretion to the Board to create
policy, and the Board invests a great deal to create good policy through a fair process. In the
end, it is a legal issue to be determined by the courts as to whether or not Board policy is
consistent with the Act and this is done best, and most credibly, by the courts. Section 251
creates a path to this judicial determination that is “labyrinthine”, “bizarre” and inaccessible to
most stakeholders. This does not engender confidence, particularly when in May of this year, a
court stated that the interests of “proportionality” weigh in favour of a direct judicial review of
Board policy.
It is an urgent matter that section 251 of the Act be amended and that the compensation system
be provided with a reasoned proportional process for reviewing Board policy, consistent with the
supervisory powers of the court.

RECOMMENDATION #73
The section 251 process remain the same until a policy question is referred to the chair
of Workers’ Compensation Appeal Tribunal (WCAT). However, an amended version
should provide:
a) If the chair of WCAT approves the policy, the chair’s decision (on policy alone
or together with the original appeal) may be the subject of a judicial review by
either party to the appeal; and
b) If the chair concludes that the policy is not lawful, then the Board, in addition to
the parties, has standing to refer the matter to judicial review within the 60 days
specified in the Administrative Tribunals Act. In those 60 days, the Board may
elect to seek a judicial review, change the policy or let the policy lapse. If the
matter is not referred to judicial review by the Board or either party within the 60
days, then the impugned policy is of no force and effect, effective the 61st day
after the WCAT chair’s decision.
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STEP #5: BALANCED AND EFFECTIVE GOVERNANCE

A Common Vision
In virtually all past reviews on governance, reviewers have noted the importance of a common
vision in ensuring effective governance. In B.C., it has been left to the Board to issue its
“Vision” or “Mandate” and as a result, the vision shifts with changing leadership. For example,
the current “Goal and Objective” as set out in the BOD manual includes improving “overall
customer service” and ensuring stakeholders receive their full legal entitlements”.124 These are
objectives directly drawn from the insurance and business model and are part of a different
vision than one for a worker-centric compensation system.
In order to achieve effective governance, there must be a common vision. Five other
jurisdictions provide a statutory “Statement of Purpose” or “Preamble” to their Act.125 As noted
earlier in this Report, I strongly recommend that a preamble or statement of purpose be added
to the Act.

Board Structure
Governance is an issue identified by key representatives as an issue that needs to be
addressed in order to improve confidence in the system. There have been many studies on this
issue in B.C., and a detailed history with summaries and documentation is attached in Appendix
22.
As will be seen from this history, there were three broadly consultative reviews of WCB
governance between 1988 and 1999. Each recommended that the primary stakeholders of
workers and employer representatives make up a majority of the Board. Despite those
recommendations, the 2002 legislative changes brought the current BOD structure where a
single member from each stakeholder community was appointed along with public interest and
special interest representation.
A single stakeholder representative, who participates on a part-time basis, can easily be
overwhelmed in governance responsibilities, especially when faced with a larger number of
directors that do not share or understand the interests of the stakeholder community. In the
past two decades, there is no confidence that workers, as stakeholders in the historic
compromise, have a voice at this table.

124
125

WorkSafeBC Board of Directors’ Manual (Tab 2, page 2)
Purpose Statements/Code of Conduct Jurisdiction Table (WCB-IR-003(4)), Appendix 22

PART VI: SPECIFIC STEPS TO INCREASE
THE CONFIDENCE OF WORKERS AND EMPLOYERS

| 189

NEW DIRECTIONS:
WCB Review 2019

Further the current governance model brings together individuals from diverse backgrounds into
a complex structure without a clear statutory mandate, resources or a knowledge base about
day to day operations. This structure is likely to, and in my view has, delegated a great deal of
responsibility to the CEO and management. At the same time, the BOD is isolated from its
historical stakeholders. Skilled and knowledgeable individuals have served on the BOD with
dedication, but the structure does not support effective, systemic oversight of compensation.
The overriding principle is that the core stakeholders, employers and workers, should have
sufficient and equal representation to proficiently and responsibly carry out the governance on
behalf of their communities. It is striking that this system of multiple key stakeholder directors
has worked so well in other Canadian Jurisdictions.126 At the same time, it is prudent to
recognize the lessons of history in B.C.
Manitoba has a governance model that includes 3 worker representatives, 3 employer
representatives, 3 public interest representatives, a neutral chair and the CEO. I believe this
governance structure, together with the recommendations below, would provide a governance
structure that is stable, well-informed and gives full voice to the diversity in both the employer
and worker communities. Only by having such a direct voice in the future compensation path,
can the key stakeholders work together to carry out a fair historic compromise.
Given the history, I have added some specificity to the recommendations.

RECOMMENDATION #74
I recommend that the Workers Compensation Act be amended to provide that the
Board of Directors will consist of:






126

3 employer representatives
3 worker representatives
3 public interest representatives of which one should be an actuary and one a
healthcare representative
a neutral Chair
president and chief executive officer remain a non-voting member of the Board
of Directors.

See Appendix 24 table from WCB-IR-0003(3a)
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RECOMMENDATION # 75
I also recommend that the director of the Workers’ Advisers Office and the director of the
Employers’ Advisers Office be included in the Board of Directors as non-voting members.

It would be expected that the representatives for worker and employer interests bring significant
policy, OH&S and regulatory knowledge to the table. I recommend the inclusion of the WAO
and the EAO as they will bring a perspective from stakeholders who typically are not heard from
in the usual compensation governance structure (i.e. non-union workers and small employers).
I believe this structure will draw together the appropriate mix of knowledge-skilled experience to
provide governance of the Board and build on the strengths of each group.

Board Resources
The WorkSafeBC Board of Directors’ Manual127 (BOD Manual) provides the directors with
guidance. I recommend the following:

RECOMMENDATION #76
Subsequent to any change in the Board of Directors’ structure, the current
WorkSafeBC Board of Directors’ Manual be revised and updated.
In this BOD Manual, I note what key role is given to the director, Governance (Tab 14). The
director, Governance connects many compensation pieces.
1.
2.
3.
4.

Is the conduit between the BOD Chair, CEO and administration
Is the first level of review of matters to go to the BOD
Acts as liaison between the BOD and stakeholders
Acts as liaison between the Board and the Ministry

127

WorkSafeBC Board of Directors’ Manual, September 17, 2003 (Last revised: September 19, 2018).
https://www.worksafebc.com/en/resources/about-us/guides/bodmanual?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q%
3DBoard%2520of%2520Directors%27%2520Manual%26sort%3Drelevancy%26f%3Alanguagefacet%3D%5BEnglish%5D
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The BOD needs the resources and capacity to carry out its duties and its mandate for
governance independently from senior management. This is seriously compromised if the
director, Governance is a member of senior management as is the case at the time of this
Review.

RECOMMENDATION #77
The position of director, Governance be selected by the Board of Directors (BOD) and be
independent of the management of the Board. Ideally, the individual would know the Board
operations very well.
The BOD develop, through the director, Governance or through another avenue, a
Directorate dedicated to serve the BOD, provide research, expert evidence and ask the “big
questions” in terms of compensations’ difficult mandate. This work should be done at arm’s
length from the management of WorkSafeBC but with consultation and when appropriate,
collaboration.

Finally, I would note that the BOD is in a unique position to monitor the health of this complex
system, in a way that the day to day operations cannot.128

Relationship Between the Board, the Ministry and Other Bodies
The relationship between the BOD and the Ministry is set out in sections 81-88 of the Act.
Section 82.1(2) of the Act requires that the Board deliver its service plan to the Minister and the
Minister “must promptly lay the plan before the Legislature”. This legislation seems more
restrictive of the Ministry’s oversight role than that recommended by the Core Review129 and
much more restrictive than the previous Act, which provided that the Minister might “hold the
system accountable”.
Clarity about roles and responsibilities is an important part of good governance. Some other
jurisdictions develop “Mandate Agreements” between bodies to clarify and direct the relationship
between the government and agencies.130 The documents are developed collaboratively and
are non-binding. In my view, such Mandate Agreements would assist in clarifying roles,

128

I note that in the 1990’s, the BOD would request different reports like the “Administrative Inventory
Reports” requested by J. Dorsey.
129
Winter, Alan. Core Services Review of the Workers’ Compensation Board (page 21).
https://www.worksafebc.com/en/resources/about-us/reports/core-services-review-workers-compensationboard?lang=en
130
Alberta has legislation requiring these documents for public agencies – Alberta Public Agencies
Governance Act. S 2009. http://www.qp.alberta.ca/documents/Acts/A31P5.pdf
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responsibilities and communication lines between the Board, the Ministry and any new bodies
such as the Fair Practices Commission.
I mention this as an attention point.

Systemic and Targeted Reviews of the Compensation System
There is no doubt that 17 years is too long between reviews. On the other hand, reviews take
valuable resources and should not be done lightly or simply according to a formula. Based on
my experience in this Review, I recommend the following:

RECOMMENDATION #78
The Workers Compensation Act be amended to provide:
 A review of the compensation system may be systemic (a review of the whole
system) or targeted (review of specific topics or aspects);
 the Board of Directors (BOD) may request that the Minister appoint a review,
and in this request, specify whether the review should be systematic or one
which targets specific areas;
 the Minister may initiate a review at any time but the interval between reviews
must be no greater than 5 years.
 The terms of reference for all reviews must include a clear and transparent
consultation process with stakeholder consultation and public engagement
inclusive of injured workers; and
 The resources for the Review should be made from the Accident Fund.

STEP #6: EQUALITY OF STAKEHOLDER EDUCATION
The Employers’ Forum Claims Committee developed an excellent educational approach and
program for their members. They arranged to have senior management members make
presentations to their group on pre-arranged topics three or four times a year.
I have reviewed the materials offered at several of these sessions. The materials are excellent
and helpful to any representative. However, the practice of one-sided education does not
support worker confidence in the system, especially when the materials are offered to
employers alone and are not public.
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I recommend the following:

RECOMMENDATION #79
The Workers’ Compensation Board (Board) develop a Stakeholder Education office
and that it follows the practice developed by the Employers’ Forum’s consultations
with the Board. The Education Office would:
 Consult with stakeholders on a regular basis about what areas of interest they
have about current Board practice
 Based on these consultations, develop half-day sessions with presentations
and reports from senior management about these areas, with time for Questions
and Answers, and open discussion about these topics
 Hold these Professional Development (PD) sessions for stakeholder
representatives 3 or 4 times a year
 Both employer and worker representatives attend the same PD sessions and
ensure the roster for invited representatives is continually updated.
 The PD sessions be limited to stakeholders or their direct invitees.
 The Education Office will be the arbiter in this process.
 The Education Office consider an on-line presence and post the materials
developed for the PD sessions or some appropriate version of these materials.
 Legal Services, together with the Education Office, consider developing a
course for a law school on “WCB and the Law”.

I also recognize that these PD sessions are for “stakeholders” and that at various times, there
may be questions about who is or is not a “stakeholder”. These PD sessions are not merely for
information but are also an opportunity for worker and employer representatives to engage and
discuss on common topics of interest. This is the model used for Policy Discussions and in law
practice by the labour bar. Therefore, I recommend that these PD sessions be limited to
stakeholders or their direct invitees. The Education Office, like the Policy Division, will be the
arbiter in this process.
In the meantime, I note the paucity of accurate compensation information in the general
community. I recommend that the Education Office consider having an on-line presence and
posting the materials developed for the PD sessions or some appropriate version of these
materials.
I also recommend that Legal Services, together with the Education Office, consider developing
a course for a law school on “WCB and the Law”.
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STEP #7: OCCUPATIONAL DISEASE ADVISORY COMMITTEE
Occupational disease is a specialized area, with specialized issues. Many of these issues did
not get fully addressed in this Review. I note that this occurred as well in the Core Review, and
that the Reviewer also recommended a separate review of compensation practices around
occupational disease.
In my view, this and more needs to be done. I recommend the following:

RECOMMENDATION #80
That the Board establish an “Occupational Disease Advisory Committee” with a mandate to
conduct an inventory of Board practices in this area and recommend specific attention points
for a targeted review or legislative change.
This Committee be provided with the resources to retain the services of an “Independent
Occupational Disease Specialist” to advise on medical practices and current scientific
research and issues in this area.

Diseases with Long Latency Periods
The present wording of the Act provides that workers who are disabled or die from a recognized
occupational disease will not receive compensation if they are no longer employed at the
exposure site. This specifically excludes the most serious occupational diseases which typically
have long latency periods. Section 6(1) and 6(3) are complex provisions and we recommend
that this be an urgent matter for review by the ODA. At this time, I recommend that the wording
of section 6(3) of the Act be amended to remove the requirement that the worker be employed
“at or immediately before the date of disablement” as a presumption of causation so at least the
presumption will apply to workers disabled by ODs with long latency periods.

RECOMMENDATION #81
That section 6(3) of the Workers Compensation Act be amended to read “If at the date of
disablement, the worker is or had been employed in a process or industry mentioned in the
second column of Schedule B….” the presumption will apply.
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STEP #8: OTHER ISSUES

Publication of Discriminatory Action Complaints
In the course of the Review, Discriminatory Action (DA) complaints were reviewed. We noted a
gap in decisions published to a Board external website in 2015/2016. The Review made an
information request to the Board that revealed 436 decisions had not been published in 2014 to
2016. The information request response provided the 436 decisions in an identifier redacted
format.
Publishing decisions provides parties with information on what has been considered in other
decisions, what has been considered relevant and makes for potential guidance to parties. This
process has worked well in other DA complaints as well as Review Division and WCAT
processes. While appellate decisions and DA decisions do not set precedent, it is reasonable to
request that where applicable reasoning in previous decisions be adopted and applied.

RECOMMENDATION #82
I recommend that the unpublished Discriminatory Action decisions be published and made
available on the Board’s external website and that the principle of publishing decisions be
affirmed and supported.

Legislative Change to Section 17 in its Application to the Former Act
There is an unusual dichotomy between survivor benefits between the former Act and the
Current Act. In 2003, Bill 37 amended the WCA and how survivor benefits were calculated, to
extend and rationalize them in accordance with recommendations by the Royal Commission.
The BOD amended WS policies (resolution #2003/11/19-04) to reflect these legislative changes.
Whether intended or not, when the amendments in Bill 37 were made retroactive to June 30,
2002, the amendments apply only to the current Act. Survivors of workers who were injured
before June 30, 2002 are calculated under the former legislation, which was considered
discriminatory. It is recommended that the amendments in Bill 37 be applied to the former WC
Act and that in implementation, these changes should apply to those currently affected (as was
done with the implementation of the Cowburn decision, 2006 BCSC 722).

RECOMMENDATION #83
That the Workers Compensation Act (Act) be amended to provide that Bill 37 applies to all
survivors under the Act, including those claims which arise from workers injured prior to June
30, 2002.
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Part VII: OTHER URGENT ISSUES

IN BRIEF
This section addresses item 1(f) of the Terms of Reference (TOR) regarding whether there
are any other urgent compensation issues that were not addressed in the final report to the
Board of Directors (BOD) of WorkSafeBC (Board) on how to manage the unappropriated
balance in the Accident Fund. The recommendations include;
 Move ASTDs from Occupational Diseases under section 6 of the Act to Personal Injuries
under section 5. Develop ASTD policy which recognizes gender gaps and the
presumptions for certain ASTD conditions now in Schedule B and initiate stakeholder
consultations for additional presumptions.
 Amend section 5.1 of the Act to treat psychological injury more in line with how workers
with physical injuries are treated and so remove the stigmatization and inequities around
these injuries.
 Remove the CPP Disability benefit offset
 Incorporate the diagnostic criteria, categories and evaluation of impairment for chronic
pain in the ICD-11 version of the International Classification of Diseases into the new
policy being developed for Chronic Pain
 Amend policy so that post-injury evidence may be considered in assessing retirement
dates.

Despite compelling arguments to change to compensation wage rate, I have not done so
due to giving priority to other urgent and pressing matters.
In the next Part, I recommend a Task Force to do necessary investigations on changes to
the compensation approach to permanent disability, which are beyond the mandate and
resources of this Review to resolve.

It has been 17 years since the last compensation review and many issues were raised in the
stakeholder and public consultations. This section addresses some of the urgent matters.
However, not all raised matters could be addressed. It is my hope that some of the Review’s
recommendations will result in better remedial channels in the future, with better stakeholder
consultation, an independent Fair Practices Commission and a requirement for regular reviews
of the compensation system.
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ACTIVITY RELATED SOFT TISSUE DISORDERS (ASTD’s)
Many stakeholders raised concerns about ASTD policy and practices. Some concerns were
specifically from a GBA+ perspective:


Women are more at risk for ASTD type injuries. Medical research has confirmed that
occupational risk factors for women are different and have lower thresholds, so the
application of non-gendered risk factors in ASTD claims can create a bias against the
acceptance of women’s claims, even though many of the risk factors are higher for
women by virtue of inherent biological factors.



The current ASTD policies and practices effectively bar all computer-related ASTDs.
and this practice disproportionately affects women, who have a concentration in
occupations requiring prolonged computer usage.

These GBA+ issues are addressed in this section. However, the Board’s ASTD policies and
practices are problematic in ways which affect all workers, so I have addressed the ASTD
matters in this “urgent” section.

Background:
Board policy treats certain types of gradual onset musculoskeletal Injuries (MSI) in hands, arms,
shoulders [tendonitis, etc.] - as Activity Related Soft Tissue Disorders ( ASTD) and
Occupational Diseases under section 6 of the Act. The following is some helpful background to
MSIs and the Board’s policies and practices for ASTDs.
Musculoskeletal injuries (MSIs),)131 can occur suddenly, from trauma or have a gradual onset,
from repetitive motions or even both. An MSI can affect the upper limbs including the neck but
the term also includes low back pain and conditions. In compensation systems, MSIs are often
separated into those affecting the back and lower back and those affecting the upper
extremities. MSIs are wide-spread and in many countries, constitute a major portion of workrelated conditions or diseases.132

131

MSIs, also known as “musculoskeletal disorders” (MSD) include a wide range of inflammatory and
degenerative conditions affecting muscles, tendons, ligaments, joints, nerves, blood vessels or related
soft tissue.
132
Punnett, Laura and David H. Wegman. Work-related musculoskeletal disorders: the epidemiologic
evidence and the debate. University of Massavchusetts, Lowell MA. Journal of Electromyography and
Kinesiology 14 (2004) 13-23. https://www.sciencedirect.com/science/article/abs/pii/S1050641103001251
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The B.C. compensation system adjudicates personal injuries under section 5 of the Act and
Occupational Diseases under section 6 of the Act. Board policy divides the adjudication of
MSI’s as follows:
1. MSIs of the back (typically due to heavy lifting) are treated as injuries under section 5 of
the Act, whether they are traumatic or have a gradual onset. Traumatic MSIs of the
upper extremities are also treated as injuries under section 5.

2. Many gradual onset MSIs of the upper extremities are recognized in policy #27.00 as a
specific ASTD and Occupational Disease under section 6 of the Act. The adjudication of
each recognized condition (e.g. tendonitis) is given specific risk factors through policy
and numerical “thresholds” for each risk factor are set out in the corresponding Practice
Directive.133 A review of the ASTD conditions and policies is set out in Appendix 25.
British Columbia stands alone in its treatment of these MSIs as ASTD’s and as Occupational
Diseases (OD) under section 6 of the Act.

Board Policy and Practice re ASTDs
It is generally accepted that gradual onset MSIs/ASTDs are multi-factorial. For an ASTD claim,
the case manager makes a job-site visit to identify the worker’s risk factors at work. The
fairness and accuracy of these assessments if often questioned as they are often assessing a
another worker (not the injured worker) in a different work set up. The case manager then
applies the PD guidelines to identify the applicable work risk factors, before referring the claim
to a BMA for a “causation” opinion.
In practice, the Board is known to have a “hard application” of the PD guidelines, using the PD
numerical levels as firm and separate pre-conditions for the acceptance of each risk factor, prior
to adjudicating the ASTD. The Board’s use of this Practice Directive has been found to pose a
significant barrier to the compensability of gradual onset MSIs, particularly from computer
work.134 This practice is regularly criticized in ergonomic reports from professional ergonomists,
when these experts are called on appeals.
There is clear evidence that Board policy, together with the Board’s application of the Practice
Directive erects a barrier to the acceptance of ASTDs as compensable work injuries. The table

133

Practice Directive C4-2
WCAT 2011-002371 http://www.wcat.bc.ca/research/decisions/pdf/2011/09/2011-02371.pdf and
Rutter v. WCAT 2015 BCSC 862 https://www.bccourts.ca/jdb-txt/SC/15/08/2015BCSC0862.htm.
134
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below135 shows that acceptance rates of ASTD injuries are usually below 50%, well below the
general rate of acceptance (about 90%)136.
The table also shows that this barrier adversely impacts women. Workplaces are still highly
gendered, and many of the repetitive strain injuries (or MSIs) to the arms, neck and hands are
experienced by women often from extended computer use. The table below also shows that
there is a dramatic difference between the acceptance rate of ASTDs by gender. In 2017,
about 46% of over 3,000 ASTD claims were accepted and, while women made slightly more
claims than men, fewer of their claims were accepted. About 60% of men had their ASTD
claims accepted while just over 35% of women did.
Activity-Related Soft Tissue Disorder Claims by Gender (WCB-IR-0104)

The gender divide in the acceptance rate is likely due, to a large extent, to the Board’s firm
position that extensive computer use is not causally related to an ASTD. As seen in the table

135

Table was provided through WCB-IR-0104.
We have used the Board’s Ten-year summary of consolidated financial statements — Smoothed or
funding basis found on the attached link to calculate an overall allow rate by deducting from claims first
reported minus (claims disallowed + claims rejected) 155,753 – (12,197 + 1,929) = 141,627/155,753=
90.93% allow rate. https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2018annual-report/2018-ten-year-summary-consolidated-financial-statements?lang=en
136
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below, less than 2% of the accepted ASTD claims are from computer use.137 In 2018, over
5,000 ASTD claim applications were made: 23 were accepted as being caused by computer
use.

One union whose membership is primarily women noted:
The current application of this policy effectively bars all computer-related ASTDs since they do
not have the requisite force that the Board requires to accept these claims. Yet, year after year,
our members develop ASTDs due to prolonged computer use.
The Board’s firm resistance to recognizing MSI’s arising from computer use relies primarily on a
2007 literature review138 which concluded:
…it can be concluded that at present, given the literature at hand, there is no
evidence of any cause-effect association between computer related work activities
and upper extremity disorders.139
(emphasis added)
In 2010, a professor of public health at Harvard University submitted an expert report to WCAT,
reviewing the Board’s 2007 literature review in the context of published scientific literature and
concluded that prolonged computer work could not be ignored as a significant risk factor for
upper extremity disorders, especially for the hand and forearm. 140
Notably, in the 1990’s, there was enough epidemiological evidence linking physical ergonomic
exposures at work with upper limb MSDs to develop prevention guidelines for computer work.
The Board developed sections 4.46 - 4.53 of the Occupational Health and Safety Regulation
137

Table was provided through a Freedom of Information request.
WorkSafeBC. Musculoskeletal disorders of the Upper Extremities: Are They Associated with
Computer work? Dr. Craig W. Martin, Senior Medical Advisor, January 2007.
139
Ibid, page 2.
140
WCAT-2010-02980 http://www.wcat.bc.ca/research/decisions/pdf/2010/11/2010-02980.pdf
138

Part VII: OTHER URGENT ISSUES

| 201

NEW DIRECTIONS:
WCB Review 2019
(OH&S Regulation) which set out Ergonomic Requirements for MSDs [known as “MSI”s or
“musculoskeletal injury”].
Assessment of the Board’s Practices re ASTDs
In my view, the Board’s ASTD policy and practices cannot be supported, particularly in light of
the following:
1. British Columbia appears to be unique among all Canadian jurisdictions in classifying
ASTDs as occupational diseases rather than an RSI arising out of and in the course of
employment which is the test for physical injury.141
2. In other jurisdictions, MSIs, including from RSIs from computer work, constitute one of
the largest categories of work-related injuries. The emphasis is on prevention and early
intervention as seen in Ontario which has a “RSI Awareness Day” every year.
3. The data shows that this policy has an adverse impact on the acceptance of this type of
injuries and an adverse impact on women injured at work.
4. The Practice Guidelines are not consistent with current medical evidence and good
ergonomic practice.
5. Neither the Board nor WCAT accept the Prevention guidelines as relevant guidelines in
assessing ASTD injuries so there is a serious disconnect between the Board’s two
approaches. It is difficult to imagine that there is much confidence in the prevention
ergonomic guidelines when injuries due to poor ergonomics are regularly denied as
compensable injuries. I note that the Petrie Report recommended that the Prevention
guidelines be used in amending Board policy and made several other recommendations
to amend policy item #27.00. The Board has placed amendment of this policy on its
workplan for 2019-2020.
6. While an amendment of Board policy would assist consistency, there are other problems
embedded in the process of adjudicating ASTDs as “occupational diseases”. One
employer submission was helpful on this point and I have quoted longer selections from
this submission as I consider that it provides an important insight.

141

WCB-IR-0066 A Jurisdictional Scan Summary: No other Canadian jurisdiction deals with ASTDs
(repetitive strain disorders in the same manner as BC. Some other jurisdictions will have a very limited
listing of occupational diseases with presumptions the same as BCs Schedule B. These jurisdictions
include: Alberta; Saskatchewan; Manitoba, Ontario; Quebec; and Nova Scotia.
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Compass Group Canada is a large national foodservice and support services
provider with over 2,000 locations and over 32,000 employees throughout
Canada….As we are a national organization, we have experience with all workers’
compensation schemes across all jurisdictions in Canada. ….
In our opinion, the current WCBC adjudication practice of ruling on “Section 6” cases
(ASTD claims) results in significant decision-making delays. These cases often
require setting up a “job site visit” with a WSBC Case Manager to review and
observe the worker’s job tasks in order to make a determination regarding the workrelatedness of the injury. WSBC is the only jurisdiction in Canada that employs this
practice, and, in our experience, it results in significant delays. Due to decision and
treatment delays, the worker is negatively impacted.
…The current “ASTD Questionnaire”, which is used to determine eligibility for
benefits should be reviewed, as it contains several irrelevant questions. ..
The review may also wish to consider implementing practices to support immediate
or early access to physiotherapy for assessment and treatment within 24-48 hours.
Delays in adjudication, in our opinion, are one of the significant barriers to workers
gaining access to early treatment. WSBC and other boards across Canada are
currently providing a Direct Access to Physiotherapy (DAP) program in conjunction
with the return to work program, which falls under the costs of the claim by the
board and not the employer. WSBC would be best suited to expand this program to
all employers ….
In my view, consistency in the Board’s approaches to RSI, together with an integration of
processes compensation and prevention, would encourage a stronger pro-active preventive
response in the workplace, by employers and by OH&S committees.
In light of the above and the many submissions on the Board’s practices around gradual onset
upper extremity MSIs, I make the following recommendations:
1. That the Act be amended to provide that all MSI injures, including upper extremity
gradual onset injures, be adjudicated as under section 5 of the Act in keeping with other
jurisdictions. Such an amendment would confirm the causation test for MSIs to be one
of “causative significance” under section 5 of the Act.
2. That the Board develop new policy for the adjudication of MSI as personal injuries in the
following context:
a. That there be an updated medical review of the risk factors for MSI injuries in
computer work;
b. that a new Practice Directive be developed which is consistent with the
Prevention guidelines and that it be reviewed by an external expert;
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c. that the Board formulate a policy from a GBA+ perspective that does not create
gender barriers for the compensability of this injury. The policy should clarify that
individuals may have different personal risk factors and the issue is whether the
work activity had “causative significance” for the MSI for that particular worker.
d. That the Board develop policy and practice to integrate the prevention and
compensation approaches to RSIs. For example, when a worker develops RSI
symptoms, the workplace may be assessed for risk factors by a qualified
professional (OT or ergonomist) and the employer may be assisted to make any
corrections. If the symptoms continue, the worker may be referred for
physiotherapy under the DAP program prior to filing a claim. If a claim is filed,
this prevention record is copied into the claim file for adjudication purposes.
I recognize that if these changes are made, more ASTD claims will be accepted. This is similar
to compensation practices in other jurisdictions and it is also appropriate given the modern
nature of work and the pervasiveness of these injuries. However, a “floodgate” concern does
not necessarily arise for claims costs. Gradual onset MSIs are largely preventable and are
often signaled well before the condition becomes disabling.
I note that moving RSI/ASTDs out of section 6 presents a possible problem for the Schedule B
recognition of bursitis, tendinopathy and hand-arm vibration syndrome. Therefore, I recommend
that if the Act is so amended, that the Board draft policy for Chapter 3, RSCM II which provides
for a similar rebuttable presumption of work-causation for any MSI condition which is now in
Schedule B as an ASTD condition.
I also recommend that as part of the ASTD policy review, the Board request submissions from
stakeholders about MSI conditions for which they consider there is strong evidence supporting
inclusion in Schedule B, such as workers employed as medical radiation technologists and
diagnostic medical sonographers who develop a tendinopathy of the hand-wrist, elbow or
shoulder. I leave it to the usual policy consultation process for all stakeholders to comment on
the merits of each inclusion.
In the meantime, I recommend that that the section of the ASTD Practice Directive 142 setting
numerical values as a pre-condition for “work-relatedness” be discontinued and that a holistic
approach to an ergonomic analysis, in keeping with the Prevention guidelines, be adopted. I
recommend that the Board ensure that ergonomic assessments are conducted by qualified
professionals to ensure that confidence in the Board’s approach to ASTDs is fully restored.
Finally, I recommend that the Board engage an expert to help create a training program
(perhaps an online program) for the better education of treating physicians in the treatment of

142

Practice Directive C4-2, Appendix 1
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MSIs. This is an area of ongoing research and medical specialization143 and I understand that
Board support in this area would be welcomed by the medical profession.

RECOMMENDATION #84
That the Workers Compensation Act (Act) be amended to provide that gradual onset
musculoskeletal injuries (MSIs) will be treated as personal injuries under section 5 of
the Act and that Board policy then be amended to provide:





for the adjudication of MSIs as personal injuries;
a GBA+ perspective as discussed;
an integration with the Prevention guidelines for MSI injuries
that Activity-Related Soft Tissue Disorder conditions now specified in Schedule
B would have an equivalent rebuttable presumption of work causation for the
designated occupations but as a personal injury.

RECOMMENDATION #85
That, in the meantime, Appendix 1 of Practice Directive C4-2 be retired and that the PD be
updated to include the current Prevention guidelines and a process to integrate prevention
and compensation approaches.
In light of any new policy, I recommend that a new Practice Directive be reviewed by an
expert external ergonomist who is accepted as credible by the key stakeholders.

RECOMMENDATION #86
That Board policy and practice provide a process for a worker, the union, the employer or the
OH&S committee to intervene when a worker is developing Musculoskeletal Strain Injury
(MSI) or Repetitive Strain Injury symptoms and request Board assistance or resources to
reduce the risk of an MSI for that worker.

PSYCHOLOGICAL INJURY
Concepts on psychological injury have evolved over the last several years and will continue to
evolve. The underlying principle is that psychological injury should be treated in a manner that is
not discriminatory on a comparative basis to physical injury. This principle is set out in Charter
Rights and has been articulated in Plesner v. British Columbia Hydro and Power Authority, 2009

143

Faculty of Medicine, University of Toronto, School of Graduate Studies now has a Collaborative
Specialization in Musculoskeletal Sciences.
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BCCA 188. The BC Court of Appeal found that Mr. Plesner was discriminated against under
section 15(1) of the Charter by way of differential treatment by a high causation threshold. The
court of Appeal concluded:
the criteria contained in s. 5.1(1)(a) and Policy 13.30 are extreme. As earlier stated,
they impose an exclusionary threshold which is difficult, albeit not impossible, for
those suffering purely mental work-related injuries to meet. 144
The Court made clear that the decision was only regarding section 5.1(1)(a) read together with
policy item #13.30. The concerns and principle likely apply to other provisions in section 5.1
and the related policy. These concerns have been articulated to include:





The requirement for a DSM diagnosis by a psychiatrist or a psychologist;
The requirement that a predominant cause test be applied for significant work-related
stressors;
Exclusion from compensability of a decision of the worker's employer relating to the
worker's employment, including a decision to change the work to be performed or the
working conditions, to discipline the worker or to terminate the worker's employment; and
The denial of claims on the basis that the work-related stressor that is considered to be
part of the normal pressures and tensions at work which are associated with the duties
and interpersonal relations connected with the worker’s employment.

In 2011, amendments to the Act in Bill 14, Minister MacDiarmid spoke of the government’s
“commitment to ensuring that BC’s workers’ compensation system remains responsive to the
needs of both workers and employers.” She cited the bravery and willingness of individuals
such as Olympian Clara Hughes, Romeo Dallaire and Margaret Trudeau to talk about their
experiences to help, “decrease the stigma that has too often surrounded mental illness.” The
Minister said on introducing Bill 14:145
Our government recognizes that we need to treat mental disorders that arise from
the workplace in the same way we treat physical disabilities, and that’s why we are
making these amendments.
The Minister on behalf of the government had the recent Plesner decision in mind, as well as
the changing attitudes towards psychological injury and mental disorders. There have been
other decisions including an April 2014 Ontario appeal tribunal decision146 that found limiting a

144

Plesner v. British Columbia Hydro and Power Authority, 2009 BCCA 188. Para. 156.
https://www.bccourts.ca/jdb-txt/CA/09/01/2009BCCA0188.htm
145
Hansard May 3, 2012, 11477, Bill 14 Workers Compensation Amendment Act, 2011.
https://www.leg.bc.ca/content/Hansard/39th4th/H0503am-06.pdf
146
Decision No. 2157/09, 2014 ONSWIAT 938.
https://cdn.ymaws.com/www.csme.org/resource/collection/8FD977F4-2CAD-4CAD-A7947969B81021F8/WSIAT_-_Decision_No__2157-09.pdf
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worker’s stress claim to an acute reaction to a sudden and unexpected traumatic event violate
the equality guarantee in s. 15 of the Charter of Rights and Freedoms.
The concepts of removing stigmatization and treating psychological injury the same as physical
injury has outpaced the law and policy. There remains stigmatization regarding psychological
injury. The causation barriers for psychological injury are in many respects much greater than
those for physical injury.
In reviewing the psychological injury/mental disorder policies in other jurisdictions147 it is
apparent that less onerous causation tests have been set. These causation tests in some cases
are essentially equivalent to the out of and in the course of employment tests applied to physical
injuries. The tests under BC’s section 5.1 and policy item #13.30 remain considerably more
onerous than those that apply for physical injury.
A major factor in stigmatizing psychological injury is in recognizing and compensating only for
DSM diagnoses.148 Physical injuries can be accepted without a specialist diagnosis. The
requirement for a psychologist’s or psychiatrist’s diagnosis of a DSM-5 diagnosis treats those
suffering work-related psychological injury in a differential manner from those workers suffering
physical injuries. A psychological injury should not necessarily require a DSM-5 diagnosis.
In a June 2017 decision the Supreme Court of Canada149 stated:
While, for treatment purposes, an accurate diagnosis is obviously important, a trier
of fact adjudicating a claim of mental injury is not concerned with diagnosis, but with
symptoms and their effects put simply, there is no necessary relationship between
reasonably foreseeable mental injury and a diagnostic classification scheme.
This points out the difficulty and disparity in relying on a specific diagnosis classification system
for psychological injury that is not applicable to physical injury. The entire concept of relying on
diagnostic classification to accept any condition under the broad category of psychological injury
has been found to be an incorrect application for adjudication of mental injury. There is
justification to removing the diagnostic requirements for mental injury entirely. We are not saying
that the conclusions on the diagnostic requirements should be entirely tossed or maintained at
this point. What we are recommending is that the scope of psychological (mental) injury be
expanded to include conditions that do not require DSM diagnosis. Policy should set out that

147

WCB-IR-0003 provided the policies for mental disorders in all Canadian jurisdictions Appendix 26
The Diagnostic and Statistical Manual of Mental Disorders (DSM–5) published by the American
Psychiatric Association is a current version referenced under section 5.1 of the Act. The Manual is the
recognized reference but is not without controversy.
149 Saadati v. Moorhead, 2017 SCC 28 at para 31. https://scc-csc.lexum.com/scc-csc/scccsc/en/item/16664/index.do
148
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short-term psychological injury may be accepted without a DSM diagnosis and long-term
disabilities would be expected to have expert evidence on DSM diagnosis and causal factors.
In Alberta, a full psychological or psychiatric evaluation may not be required for short-term
claims for psychological injury150. It is understandable that experiencing a traumatic, disturbing
or shocking work-related event could result in a short-term stress and disability from work for a
few days without resulting in a DSM-5 mental disorder. Some workers with such conditions are
discouraged from making claims for such disability due to fear they would be stigmatized as
suffering from a mental disorder.
A full psychological or psychiatric assessment as well as the related adjudication resources
would likely require resources much greater than the acceptance of a short-term claim. Shortterm psychological injury claims should be able to be accepted when there is sufficient evidence
to make a sound decision with confidence that work-related events out of and in the course of
employment were likely causative of a short-term disability. Such a short-term disability should
be able to be medically confirmed, including by a general practitioner, under the same rules that
apply to physical injuries in policy item #95.31.

RECOMMENDATION #87
That section 5.1(1)(b) be deleted from the Workers Compensation Act.
The term “mental disorder” is inappropriate and should be replaced by the term
“psychological injury”. A mental disorder is a potential subset of psychological injury, but
mental disorder does not capture all psychological injury.

RECOMMENDATION #88
The title of section 5.1 of the Workers Compensation Act should be changed from “Mental
Disorder” to “Psychological Injury”.

RECOMMENDATION #89
A short-term psychological injury may be accepted for a disability not to exceed ten (10)
working days without a Diagnostic and Statistical Manual of Mental Disorders (DSM)
diagnosis by a psychiatrist or a psychologist. Policy should set out a general requirement that
longer-term psychological injury is expected to be supported by expert opinion on DSM
diagnosis and causal factors.

150 Alberta WCB Policy 03-01 Part II page 3 of 9 “NOTE: A full psychological or psychiatric evaluation
may not be required for short-term claims for psychological injury resulting from a single traumatic workrelated event.” https://www.wcb.ab.ca/assets/pdfs/public/policy/manual/printable_pdfs/0301_2_app6.pdf
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The general causative requirements for psychological injury should be equivalent to the
causative requirements for physical injury. The requirement is that, on the balance of
possibilities, it must be at least as likely as not that the work is a significant cause of the
disability. Section 5.1 of the Act currently separates mental disorders into two major categories.
The first of those categories are reactions to traumatic events under section 5.1(1)(a)(i).
If the cause is traumatic by definition151 the causation test is otherwise the same as for physical
injuries. If there is no dispute on the definition of traumatic, we are satisfied there is no issue on
the causation test for this category of psychological injury.
The second category under section 5.1(1)(a)(ii) is significant work-related stressors must be
predominantly caused by the work. Applying a predominant cause test is a causation test that
is not applied to physical injury or even to traumatically caused psychological injury. This
results in differential treatment from workers with physical injuries and even workers with
traumatic psychological injury. This is discriminatory in our view in a way that offends Charter
rights.
I understand the concerns that it may be challenging to separate out the background of
psychological conditions in society from those that result from employment. The science and
medical literature have advanced significantly on these issues in recent years. Included in
these advances is the CSA standard for mental health identifies the factors relevant to mentally
healthy workplaces. There are opportunities to connect the prevention side of mental health with
the claims side. I believe that strides in creating and improving psychologically healthy
workplaces will advance the prevention of mental illness both occupationally and nonoccupationally.
There should be an intermediate level between the more than trivial and not necessarily the
most significant cause test and the predominant cause test. For the purposes of significant
mental stressors, the test should be that the disability was not likely to occur but for the workrelated stressors. I see no reason to deny a claim if the disability would not have occurred if not
for the work-related stressors. In those circumstances the work-related stressors are causative
of the disability and the condition should be compensable even if the work-related stressors are
not the predominant cause of the condition.
I note the causation tests as articulated in other jurisdictions including Alberta, Saskatchewan
and Manitoba152 is much more aligned with the causation tests for physical injuries arising out of

151

The definition of traumatic has been the subject in recent decisions including, Atkins v. British
Columbia (Workers’ Compensation Appeal Tribunal), 2018 BCSC 1178. https://www.bccourts.ca/jdbtxt/sc/18/11/2018BCSC1178.htm. The general rules are that there must be objective evidence that the
traumatic event was experienced by the worker and subjective evidence that the worker experienced the
event as traumatic.
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and in the course of employment. This indicates that applying the test in this manner to
psychological injury is reasonably practicable.

RECOMMENDATION #90
The word “predominantly” should be removed from section 5.1(1)(a)(ii) of the Workers
Compensation Act.

The Meredith Report noted that the assumption of risk rule was abrogated.153
The rule is based upon the assumption that the wages which a workman receives
include compensation for the risks incidental to his employment which he has to run.
That is, in my judgment, a fallacy resting upon the erroneous assumption that the
workman is free to work or not to work as he pleases and therefore to fix the wages
for which he will work, and that in fixing them he will take into account the risk of
being killed or injured which is incidental to the employment in which he engages.
The assumption of risk has crept into and been applied in psychological injury cases. This is
present where an analysis is applied regarding whether the stressors are in excess of the
normal pressures and tensions at work which are associated with the duties and interpersonal
relations connected with the worker’s employment. This language is not present in the Act but
has been part of policy and practice. Policy and practice need to clearly articulate that there is
no assumption of risk. Psychological injury is not an accepted part of any job. 154
Finally, the exemption in section 5.1(1)(c) should be limited to situations in which the condition is
caused directly by an employer’s decision regarding the worker’s employment that has been
made for a legitimate labour relations decision. The current language and policy include matters
that could include decisions to change the work to be performed or working conditions. This
152

Manitoba WCB Policy 44.05.30 provides that,
Claims for psychological injury will be adjudicated in the same way as for physical injuries. The WCB will
determine whether:
 there has been an accident arising out of and in the course of employment;
 the worker has suffered an injury; and
 the injury was caused by the accident.
153

Meredith, The Hon. Sir W.R. Meredith, C.J.O., Commissioner. Meredith Report. L.K. Cameron, Printer
to the King’s Most excellent Majesty, Province of Ontario, October 31, 1913.
https://www.worksafebc.com/en/resources/about-us/reports/meredithreport?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%23q%3
Dthe%2520meredith%2520report%26sort%3Drelevancy%26f%3Alanguage-facet%3D%5BEnglish%5D
154
For example, bus drivers are often told that threats or violence are an expected part of their occupation
so any psychological injury from these encounters is non-compensable. This is not consistent with a
worker-centric approach where injury is not an acceptable part of any job.
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creates a potential to include very broad work-related stressors in the exclusion that are not
directing resulting from a reaction to the employer’s decision but are the result of the stressors
in the work environment that are part of the employment environment. The exclusion should be
limited to reactions directly resulting from employer’s legitimate employment related decisions
such as decisions to terminate or discipline.
The Alberta Board policy 03-01 Part II sets that hiring and firing, performance evaluations and/or
performance corrective actions and normal work fluctuations are not considered to be traumatic
as their route of dealing with this type of exclusion.
Saskatchewan Policy Injuries – Psychological (POL02/2017) at items 12-14 “Incidents –
Workload and Interpersonal" sets out reasonable and practicable practices for addressing what
would not be considered compensable and what would arising from management of
workplaces.
The policies in place in Alberta and Saskatchewan should be referenced to model new policy on
where the boundaries should be for employer labour relations decisions versus employment
related stressors. In my view the boundary is between a decision of the employer rather than
the actual effect of the work stressor. For example; an employer could decide to quadruple the
workload of a worker or group of workers. As long as that was not bullying and harassment, the
decision and a worker’s reaction to the decision would not be compensable. If though, a worker
attempted to do the work and the worker developed a mental disorder due to stressors from the
work rather than the decision, those stressors and the disability resulting from the stressors
would not be exempted and considered in adjudication of the claim on the merits.

RECOMMENDATION #91
Section 5.1(1)(c) of the Workers Compensation Act should be amended to read:



(c) is not directly caused by a decision of the worker's employer relating to the
worker's employment, including a decision to change the work to be performed or the
working conditions, to discipline the worker or to terminate the worker's employment.
Corresponding policy similar Saskatchewan Policy Injuries – Psychological
(POL02/2017) at items 12-14 “Incidents – Workload and Interpersonal” should be
used to model new policy.

The Review heard from a number of workers who experienced traumatic events firsthand, along
with other workers who were in “eligible occupations”. One group was given the benefit of the
presumption and the other was not, for the same event. These events are not common but are
traumatic and we believe that the presumption should apply to all workers that experience workrelated traumatic events. Other jurisdictions, including Alberta, Manitoba, apply the presumption

Part VII: OTHER URGENT ISSUES

| 211

NEW DIRECTIONS:
WCB Review 2019

for traumatic psychiatric or psychological injury to all workers exposed to a traumatic event or
events.
The specific legislative action would be to remove “in an eligible occupation” from section
5.1(1.1) and remove the definition of “eligible occupation” and related provisions from section
5.1(1.1)(4).

RECOMMENDATION #92
That section 5.1(1.1) of the Workers Compensation Act be amended to apply to all
workers who experience a traumatic event or a series of traumatic events in and out of
the course of work.

CPP OFFSET
There is a current requirement for the Board to deduct 50% of a CPP Disability Award from a
permanent disability benefit. Many stakeholders considered this unfair as it creates financial
hardship for the most severely injured workers.
Section 34(2) of the Act provides:
Subject to sections 7(4.1), 22(2) and 23(4), the Board must deduct, from the amount
of a periodic payment of compensation paid to a worker under section 22(1) or 23(1)
or (3) for an injury, an amount equal to 50% of any disability benefit that the worker
is paid in respect of the injury under the Canada Pension Plan.
Policy item #36.20-36.22 provides further direction that the Board deducts applicable Canada
Pension Plan (“CPP”) disability benefits from a worker’s permanent disability award where the
injury occurs on or after June 30, 2002. When a worker is disabled because of the work injury
and there is evidence that leads the Board to determine that the disability benefits being issued
under CPP are only related to the injury, 50% of the entire CPP disability benefits paid to the
worker will be deducted from the worker’s permanent disability award payable by the Board. If a
portion of the disability for which CPP Disability benefits are being paid as a result of the work
injury, the Board determines the percentage that is attributable to the work injury and deducts
50% of that percentage from the CPP disability benefits.
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The requirements to qualify for CPP Disability155 benefits are high. A disability must be both
"severe" and "prolonged," and it must prevent the worker from being able to work at any job on
a regular basis. Both the "severe" and "prolonged" criteria must be met simultaneously at the
time of application. The interpretation of these requirements is clear from both cases and
policy:



Severe means that you have a mental or physical disability that regularly stops
you from doing any type of substantially gainful work.
Prolonged means that your disability is long-term and of indefinite duration or
is likely to result in death.

In addition, the applicant must also be between 18 and 65 years of age and have met the
contribution requirements to CPP. The eligibility and amount received is based on CPP
contribution requirements. There must be contributions to the CPP by the worker and the
worker’s employer to meet the minimum for payment of benefits of four of the last six years or
three of the last six years if the worker has contributed for at least 25 years.
In other words, a worker must be disabled from any gainful employment in order to be eligible
for CPP Disability benefits. This designation is equivalent in compensation terminology for
competitively unemployable. If an equivalent level of disability were applied between CPP and
the Board permanent disability awards, the Board award would need to be 100% and very few
offsets of CPP pensions meet that criteria.
In fact, the Board does not apply this lens or require that the Board has accepted a permanent
disability to the extent required to receive CPP Disability benefits. Many permanently disabled
persons who the Board has done a CPP offset on their claims the Board PPD awards are less
than 75%. See Table 1 in Appendix 27 from WCB-IR-0087. In 2018, 533 of 646 claims with
offsets were rated at under 75% disability. Only 65 of 646 claims were rated 100% which would
be equivalent to the CPP Disability qualification requirement of incapable of any gainful
employment. About 90% of the CPP Disability offset is taken from workers the Board has not
accepted disability to the degree required to qualify for the CPP Disability benefit.
There is an element of proportionality in the degree to which the deduction of 50% of the CPP
Disability benefit affects the compensation system compared to how this deduction affects those
workers to which it applies. See Table 2 in Appendix 27 from WCB-IR-0087.
In 2018, the Board deducted an average $463.45 from 646 claims for a reduction of
$3,124,392.12 paid out by the accident fund on permanent disability claims. The Board paid out

155

Government of Canada – Employment and Social Development Canada. Canada Pension Plan
Disability Benefit – Eligibility. https://www.canada.ca/en/services/benefits/publicpensions/cpp/cppdisability-benefit/eligibility.html
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$650,789,000.00 in long term disability claims in 2018. The CPP offset amounts to 0.48% of
long-term disability (LTD) benefits paid. This is slightly less than ½ of 1% of the Board’s LTD
expenses. For the workers that experience this deduction they must have severe and prolonged
disability from any gainful employment. They have no employment income. A reduction in
benefits averaging $463.45/month will have significant impact on the vast majority of those
severe and prolong disabled persons. The comparative or proportional effect those disabled
persons and the Board’s accident fund is substantially greater to the disabled person
experiencing the offset.
There is a strong argument that CPP Disability should not be deducted from a Board disability
award unless the Board accepts the worker’s compensable disability to the same level required
to qualify for the CPP Disability benefit. This is a very small number of workers and about 90%
of the disabled persons the Board deducts CPP Disability benefits from are not accepted to
have the level of disability that qualified them for CPP Disability benefits.
Workers that qualify for CPP Disability benefits as a result of their compensable injuries are
among the most-disabled, financially affected persons. In my view, there is disproportionate
hardship to the small total number of workers that qualify for CPP Disability benefits compared
to those that do not. There is little financial impact to the compensation of less than ½ of 1% of
the LTD benefits compared to significant financial impact from the offset to the permanently
disabled persons the benefit is deducted from.
Lastly, CPP Disability is paid from a different contribution pool than the Board accident fund. It
is a benefit that is paid for by contributions from workers and their employers. The CPP
Disability offset uses this direct contribution for different benefits, to reduce costs to the
accident fund, resulting in part, in workers with CPP Disability making a direct out of pocket
contribution for the costs of their disability that is not paid by other workers. This violates a
fundamental principle of the Historic Compromise that workers will not be required to pay into
the compensation system for benefits.
Given all of the above, I recommend that the Act be amended to remove the offset requirement.
RECOMMENDATION #93
Section 34(2) of the Workers Compensation Act (Act) be deleted so that there is no
offset of Canada Pension Plan disability benefits from awards under sections 22 and
23 of the Act.
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CHRONIC PAIN
Participants submitted that chronic was an urgent issue in the compensation system.
The Petrie Report noted that that the Act is silent on chronic pain and the condition is
adjudicated under policy items #C3-22.20 and policy item #39.02. These policies provide that a
worker with permanent chronic pain is awarded 2.5% PFI, without assessment or consideration
of individual circumstances. The Petrie Report made two recommendations which are now
being considered by the Policy Regulation & Research Division (PRRD) as part of its chronic
pain policy review which has been in progress for several years now. The two
recommendations from the Petrie Report are:


That the BODs consider Policy addendums to ensure all necessary treatment to
maximize the worker’s ability to return to safe and durable work is carried out before
referral to Disability Awards.



That in more serious cases of chronic the condition is so exceptional that the Board may
consider the claim under section 23(3) of the Act.

Recently, there has been some remarkable developments in the scientific understanding and
classification of chronic pain. The International Association for the Study of Pain (IASP) issued a
June 3, 2019 Press Release that the World Health Organization (WHO) has adopted ICD-11,
the latest revision of its International Classification of Diseases, including a new classification
system for chronic pain. The decision was made at the World Health Assembly on 25 May 2019.
The new ICD -11 coding will allow for differentiation between different types of chronic pain156,
improve patient outcomes by facilitating multimodal treatments and provide the ability evaluate
impairment of functioning resulting from chronic pain diagnoses.157
It appears that the science has advanced to a degree that some of the problems and issues with
chronic pain in the compensation system will be transformed through the recognition and
standardization provided by the ICD diagnoses. The advancements present the ability to
differentiate between different types of chronic pain; to focus treatment on specific types of
chronic pain and to rate permanent functional impairment resulting from chronic pain.

156

Chronic Pain as a Symptom or a Disease: the IASP Classification of Chronic Pain for the International
Classification of Diseases (ICD-11). Item 4.2 Exhaustiveness “Chronic pain may be a symptom of an

underlying chronic condition, but it frequently outlasts the normal healing process and often no other
underlying disease can be identified.”
https://journals.lww.com/pain/Fulltext/2019/01000/Chronic_pain_as_a_symptom_or_a_disease__the_IAS
P.3.aspx
157
The IASP Classification of Chronic Pain for ICD-11: Functioning Properties of Chronic Pain. The IASP
Taskforce for the Classification of Chronic Pain. Pain: January 2019 – Volume 150, Issue 1 p 88-94.
https://journals.lww.com/pain/Fulltext/2019/01000/The_IASP_classification_of_chronic_pain_for.12.aspx
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Given this development, I recommend that the Policy Review process incorporate the ICD-11
developments into a new chronic pain policy and that any new policy include a range of
impairment findings based on an individual assessment.
In the meantime, I recommend that the Board draft a Practice Directive, effective immediately,
initiating the practices recommended in the Petrie report concerning health care interventions
prior to a determination of permanent chronic pain and a loss of earnings assessment for those
with serious permanent chronic pain conditions. I also recommend that workers with permanent
chronic pain conditions, which were previously assessed by the Board, be provided with health
care benefits on a permanent basis, if they have not already done so.

RECOMMENDATION #94
The Chronic Pain Policy Review currently in progress with the Policy Regulation & Research
Division should include consideration of the ICD-11 Version of the International Classification
of Diseases, Including New Diagnostic Codes for Chronic Pain in the development of
updating chronic pain policy. The new policy should provide for an individual assessment and
a range of possible permanent impairments.
It is recommended that the Board develop a Practice Directive, effective immediately that :
-

for workers with chronic pain, that all necessary treatment to maximize their ability to
RTW will be carried out before a referral to Disability Award; and

-

for workers with serious permanent chronic pan, the Board may consider the claim
under section 23(3) of the Act.

DATE OF RETIREMENT & EVIDENCE
One of the issues that had the strongest input to the Review was about termination of
permanent functional impairment (PFI) pensions at age 65 or another presumed age of
retirement. We heard from multiple workers that their disability does not end at age 65 or
retirement, so why should their disability award on this date? In old age, they still had the pain
and limitations and medical needs but no financial support. This issue was raised not only by
workers and worker representatives but also by several employers. One presenter who made a
vivid case for this passed away shortly after his public presentation to this Review.
However, as the Bogyo Report addressed this matter and presented Option 3 to increase the
presumed retirement age to age 70, I am precluded from addressing the presumed age of
retirement under the Act.
There is still the matter of the evidence needed to determine a date of retirement.
Section 23.1 (b)(ii) of the Act permits the Board to apply a date later than the presumed date
(currently age 65) if the Board is satisfied the worker would retire after that date. Policy #41.00
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“Duration of Permanent Disability Periodic Payments” sets out certain requirements for
“independent and verifiable” evidence that may support a worker’s statement that he or she
would have worked past age 65. The policy goes on to state:
When determining whether a worker would retire after age 65, the circumstances
under consideration are those of the individual worker as they existed at the time of
the injury.
The effect of this policy is to restrict the evidence considered in the date of retirement decision
to the worker’s intended retirement age at the date of injury (DOI). There are inherent problems
with this restriction and even the concept of basing the retirement date on intent at DOI.
This policy is inequitable as it significantly disadvantages some workers, depending on when an
injury occurs in a life. This may be reasonable for a traditional worker who is injured near
retirement age and has a clear concept and/or plan for retirement. However, many workers are
injured years before retirement and have not yet planned retirement. It is an impossible bar for
a young worker who is highly unlikely to have considered retirement at all. And even if a person
at, for instance, age 25 had formed some general intent about when to retire there are so many
events, not taking a compensable injury into account, that would change those plans.
It is also clear that injury changes everything. A compensable injury may reduce earnings and
contributions to retirement benefits and not at all compensate for pension contributions or other
ancillary benefits. Retirement plans get altered due to compensable injuries for other reasons as
well. The Review heard from several workers that had intended to retire but were unable to
because due to the financial hardship due to the effects of a compensable injury. This included
having to sell assets or losing equity in property or running up credit card debt, with interest,
during “gaps” in benefits.
Compensation benefits are intended to compensate for the lost earning capacity resulting from
the injury. The earning capacity is not fixed at the date of the injury. The Board regularly
examines what the worker is able to earn in a suitable and available job many years after the
DOI. I agree with the reasoning of the Petrie Report and recommendations #29 and #30, and
recommend that policy #41.00 be amended.

RECOMMENDATION #95
Policy item #41.00 should be amended to allow consideration of all relevant evidence
regarding the actual impact of the injury on the workers likely retirement date,
including evidence after the date of the injury.
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RATE OF COMPENSATION
Many participants requested that the rate of compensation be increased to 100% of net.158 Prior
to the 2002 changes, the rate was 75% of gross earnings. For many workers this was effectively
100% of net. The change to 90% of net has had a substantial impact on injured workers. This is
undoubtedly a matter that required consideration by this Review.
The primary argument made against raising the compensation wage rate to 100% of net is that
90% of net matches the highest rate in all other jurisdictions. Rates in some other jurisdictions
are lower. Cross-jurisdictional comparisons should be an important part of any review. They are
an important aspect of this Review. We have done comprehensive cross-jurisdictional
comparisons on a wide range of issues including wage rates. The fact that 90% of net is
currently the highest wage rate in Canadian jurisdictions is not the reason why I am not
recommending a change.
Cross jurisdictional comparisons are useful to see what is achievable and the impacts of certain
measures. We know that 100% of net is achievable because the 75% of gross is roughly
equivalent.159 This rate was in place for claims up to July 2002 and remains in place for former
provision claims.
I have also taken into account certain options in the Bogyo Report in consideration of wage rate
changes and the overall picture of scale of compensation. Specifically:




Option 2, Increase the maximum insurable and assessable earnings to $100k per year.
Option 4, Provide a one-time adjustment to restore the value of currently paid pensions
to their purchasing power in 2002 or more recent year when the pension was
established
Option 5, Revise the cost of living provision of the legislation by altering the current CPI1% such that full CPI would apply unless the Accident Fund falls below the established
fully funded level.

Given the Boygo recommendations and the substantial issues within my other TOR, I decline to
address this issue in this Review. This issue will undoubtably be a subject of future reviews.

158

Sixteen (16) written submissions requested that wage rates be increased to 100% of net or similar.
Compensation benefits are not taxable or subject to CPP or EI deductions. Net pay estimates
deductions for taxes and deducts an amount equal to CPP and EI deductions to arrive at net pay. For
persons at or near the Board maximum wage rate deductions would generally be 25% or greater. As a
result, 75% of gross in most cases would be roughly equivalent to 100% of net. There would be variations
in either direction that results on 75% of gross may be greater or less than 100% of net.
159
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PERMANENT DISABILITY AWARDS
The Review has gathered considerable information and had discussions with stakeholders and
experts, both internal to the Board and external regarding the manner in which the Board
compensates for permanent disability. The cross-jurisdictional comparisons show that BC
compensates for permanent disability in ways that are substantially different form all other
Canadian jurisdictions. There are problems with the way permanent disability awards are
calculated and made. These problems in some cases severely affect permanently disabled
workers. There are broad impacts on the system including to employers. The permanent
disability provisions impact case management, return to work, and the confidence in the
compensation system.
I do not believe that there is enough information, nor has there been sufficient discussion with
stakeholders and experts to make a well-informed recommendation for legislative and/or policy
changes. There are several important pieces of new relevant information that will be available
soon but are not available in time for this Review. In examining the issue, this is one that will
likely require legislative changes, particularly if there is to be consistency with other jurisdictions
and if there is to be meaningful actions to address the problems identified with the current
permanent disability system.
This is not a matter than can or should wait for a future Review of the system. As a result, I will
be recommending in a later section that a Task Force be established to examine this issue and
make recommendations under a specified time frame.
There is one focused exception that applies to Permanent Disability in which I am making a
recommendation and that is regarding the “so exceptional” clause for Loss of Earnings awards.
That recommendation is found earlier in this section.
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PART VIII: CONSULTATION WITH INDIGENOUS COMMUNITIES

IN BRIEF
The Review heard from a number of Indigenous workers, representatives and VRCs
regarding Indigenous workers with injuries from off reserve employment. The Review
retained a consultant about on-reserve employment and assessed injury rates.
The Board is developing a corporate response to the Truth and Reconciliation Commission.
In the meantime, I recommend:


That guidelines be developed for VRCs, to incorporate an Indigenous perspective into
VR plans for Indigenous workers.



Develop community navigators and a Board liaison for Indigenous workers and
employers



Retain an expert for Internal development and cultural sensitivity training



Investigate the low acceptance rate for Indigenous workers on reserve

I was asked to ensure that BC’s Indigenous people were encouraged and supported, in their
various capacities, to participate in this Review. In preparation for this consultation, I reviewed
certain initiatives of the Province, WCAT and other communities arising from the
recommendations of the Truth and Reconciliation Commission (TRC). These important
initiatives are summarized in Appendix 28.
Several Indigenous workers and service providers participated in the public hearings and
provided detailed and helpful recommendations. I attach these comments and
recommendations in Appendix 29.

GENERAL COMMENTS
Based on this consultation, we conclude that the Board is effectively absent from many
Indigenous working communities, on and off reserve. This absence is more pronounced for
compensation than for occupational health and safety issues.
We canvassed this issue with the Board. With respect to safety, the Board’s ILS Youth Group
has engaged in annual safety projects with Indigenous communities for a number of years.
These initiatives don’t seem to have broadened or been incorporated into a more community-
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based approach as was suggested in the Board’s 2008 research paper Working Safe in
Aboriginal Communities.160
General research shows that Indigenous workers have a higher risk of injury than other
workers.161 The Board does not currently ask workers or employers to self-identify as
Indigenous so data about this matter could not be obtained.
The Board’s involvement in OH&S issues on reserve is complicated by jurisdictional issues.
Part III of the Act only applies to workers and employers “within the jurisdiction of the Provincial
government”162 and since band employment can be either Federal or Provincial, there is often a
difficult question of fact to assess when or if the Board has jurisdiction to enforce safety
regulation in a band enterprise. The EAO reports assisting and guiding many Indigenous
employers who struggle with their role under the Act (Appendix 30).
We understand that the Board is preparing to develop a corporate strategy to develop a
response to the TRC’s “Call to Action”. The Board has many resources to draw on, including
the Joint Diversity Committee’s report on the TRC recommendations163 and the many current
initiatives by the Province, particularly those with the First Nations Health Authority (FNHA),
which could be a possible partner in the delivery of health care services to injured Indigenous
workers.
A helpful submission from the WAO noted that the Indigenous population is young and growing
and is anticipated to comprise a significantly larger proportion of the Canadian labour market in
the next decade. The compensation system would benefit from a better understanding of the
systemic barriers in order to make the compensation system, and VR programs in particular,
more effective for Indigenous people.

INDIGENOUS WORKERS, WORKING OFF RESERVE
From the presentations, it was clear that even when an Indigenous person is working off reserve
or was non-status, their ties to their Indigenous community remain strong. All indigenous
participants spoke of their strong familial, tribal and status ties to their community and a strong
connection to the land.

160

Working Safe in Aboriginal Communities, WorkSafeBC RS2006-IG07, December 2008.
https://www.worksafebc.com/en/resources/about-us/research/working-safe-in-aboriginalcommunities?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%2
3q%3Dworking%2520safe%2520in%2520aboriginal%2520communities%26sort%3Drelevancy%26f%3Al
anguage-facet%3D%5BEnglish%5D
161
WCB-IR-0004(2) - Information from Industry and Labour Services (ILS), WorkSafeBC, May 3, 2019
162
Section 108(1)(b) of the Act.
163
WorkSafeBC - Joint Diversity Committee 2019 Work Plan, April 2019.
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There were several strong presentations about the need to consider these factors while
formulating vocational rehabilitation plans. Participants offered many detailed recommendations
(summarized in the Appendix 29) about the Board’s VR practices. These echoed the
presentation to the Board by Dr. H. Harder on how to formulate “Indigenous Perspectives within
Vocational Rehabilitation”164. Again, the Board has many resources to draw on, including
present staff who are Indigenous.

RECOMMENDATION #96
That the Board develop guidelines for VR practices and the development of specialized
resources to assist in the vocational rehabilitation plans for workers who self identify as an
Indigenous person, whether status or non-status. The presentations and recommendations
made to this Review are summarized in Appendix 29 and should be considered in the
development of these guidelines. I recommend that the guidelines include that in such cases,
the Relocation Policy should not be applied.
It is also recommended that VRCs who self-identify as Indigenous be included in the
development of these guidelines, as well as the WAO and the EAO who have been working
with Indigenous workers and employers on a case by case basis.

INDIGENOUS WORKERS AND EMPLOYERS ON RESERVE
As noted above, no data was available about work injuries for Indigenous workers. Further, no
on-reserve Indigenous worker attended the public hearings or completed a questionnaire165.
Therefore, to review this aspect of Indigenous work, I initiated two proceedings:
1. While the Board has no data on Indigenous workers, it does have data regarding
Aboriginal bands who are registered as employers. I reviewed the claims profile of
registered band employers (who give preferential hiring to on reserve members)166. The
acceptance rate for compensation claims made by band employees is about 35% - half
the rate for claims acceptance as a whole. This data and comparison are set out in
Appendix 31. This is an area which demands further attention.

164

WCB-IR-004(2) Indigenous Perspectives within Vocational Rehabilitation, Dr. Henry Harder,
Presentation to WorkSafeBC, 2019.
165
Everyone who identified themselves as Indigenous on the questionnaire stated that they resided off
reserve.
166
In July 2019, there were 153 registered bands.
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2. I engaged the services of an Indigenous worker, Pauline Henry, who was working off
reserve but lived on reserve and had a long work history of working on reserve in
administration.
In summary, Ms. Henry stated that, outside of band offices on reserve employment generally
arises when the band gets a contract with the Federal or Provincial government, or a third party,
to perform work in a specified time. Typically, the work is seasonal and involves some physical
labour. Firefighting, construction, forestry and fishing are the common areas of employment.
The Federal contracts often have additional funding for skills training and virtually all of the
contracts provide that the band may hire band members before others are employed. It is her
experience that in band offices, there is very little information or knowledge about compensation
especially in locations where the Board does not have jurisdiction over safety. Ms. Henry
suggests that this lack of knowledge, together with many systemic barriers (like those identified
by the TRC) likely result in work injuries being underreported.
Her suggestions for better contact with on reserve workers include:





Engage Indigenous community navigators to assist in starting a relationship between
band employers and the Board. This approach would be focused on how to help
support workers and employers in the case of injuries (e.g. how to support a culturally
appropriate claim process) but it could include safety issues where the Board has
jurisdiction, or safety advice when it does not.167
Partner with Provincial outlets, like WorkBC, to distribute Board information by pamphlet
and posters; these are more accessible to rural communities and remote locations.
Approach Federal government to get provisions added to Federal contracts for support
and information for injured workers.

RECOMMENDATIONS:
We heard common themes in the many suggestions made from different sources, including
public participants in the Review. The detailed suggestions are summarized in Appendix 29. I
agree with these summaries and make the following recommendations:

167

In Manitoba, the WCB partnered with others to create MAHSI or the Manitoba Aboriginal Health and
Safety Initiative. MAHSI developed on-line learnings tools, developed materials and resources for
culturally appropriate workplace health and safety.
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RECOMMENDATION #97
Designate an Indigenous liaison desk for “one stop shopping” for Indigenous employers and
workers. The liaison desk could coordinate a Board response regarding OH&S,
compensation and Return to Work issues. It may be helpful to coordinate this with the
Employers Advisers Office and/or Workers’ Advisers Office, who often handle these inquiries.

RECOMMENDATION #98
Retain one or more Experts in Indigenous matters to help Case Managers (CMs) and
Vocational Rehabilitation Consultants (VRCs) build relationships in their communities,
recognize successes, build a knowledge base, advise on research, job development and
economic development for communities, recognize racism as a barrier to re-employment and
provide support and fund established third party providers who can provide services and have
the trust of the community. Suggestions for the role include:
a.
b.
c.
d.

e.

f.
g.
h.
i.
j.
k.
l.

Work with Employers’ Advisers Office re registration and assessments of
Indigenous employers;
Work with Prevention to develop culturally sensitive safety programs;
Work with Workers’ Advisers Office re handling claims by Indigenous workers
Work with claims to develop traditional and western-based health care
treatments (see “Prevention and Treatment strategies” in WS 2012 Safeguarding
Indigenous Fire Crews;
Arrange or conduct cultural sensitivity training for WorkSafe staff – based on BC
cultural competencies – to help staff to develop culturally sensitive Disability
Management and Return to Work (RTW) programs;
Initiate provincial community outreach re WCB issues for the Indigenous
community;
Educate the Board re Indigenous community identity & central role of Indigenous
community in wildfires;
Assist the Board to partner with other agencies re outreach, research, treatment
and prevention resources for this community;
Develop a claims form – option to self-identify as Indigenous or if employer is
Indigenous, with copy sent to Indigenous liaison desk;
collect Data and conduct research on injuries and outcome by Indigenous status;
Research Project on RTW options and strategies in Aboriginal community.
Advise the Board on outreach to Metis and Innuit communities.
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RECOMMENDATION #99
Develop, train and pay community navigators in Indigenous communities, particularly in
bands with high project employment. Navigators should be members who live in the
community and are trusted by the community. They can be trained by the Board to support
and assist Indigenous workers to make claims and support the claims process with
assistance from community resources as well as the Board.
The Board should also reach out to the Metis community and establish a community
navigator with an established advocacy organization for this community.

Band employers clearly operate in a specialized environment and may have special sensitivities
about compensation jurisdiction. Also, based on Ms. Henry’s information, there are different
areas of responsibility within bands, Tribunal Councils and territories. I highly recommend that
the Board coordinate outreach to particular communities with other Provincial initiatives,
including the First Nations Health Authority.
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PART IX: FUTURE TASK FORCES

IN BRIEF
The Review recommends that Task Forces be created to address two critical issues which
require more work than is possible in this Review.
1.

That the Board gather data on the earning capacity of permanently injured workers at
2.5 years and 10 years after a RTW and assess whether the B.C. method of evaluating
permanent disability under section 23 is fair and in keeping with other Canadian
jurisdictions.

2.

That the Board investigate and cost out the option of creating a separate system of
medical clinics based on Ontario’s OHCOW model, in British Columbia.

There are a small number of issues that require action, but the require more work than what
was available for the Review. These are critically important issues for the delivery of fair and
balanced compensation and the confidence in the system. We are therefore recommending that
Task Forces be appointed to investigate, consult and make recommendations on these matters.
The specific issue is:
1. Permanent Disability
2. Establishment of Medical Clinics on (Occupational Health Clinics for Ontario Workers
(OHCOW) model
It is recommended that the government appoint Task Forces to investigate the issues and report
back with recommendations within a specific time frame. The time frame to conduct the
necessary investigations, information gathering, and consultations should be less than two
years. The establishment of these Task Forces should set a process for bringing key
stakeholders together with the Board168 and external experts together to gather information, set
out established facts and make recommendations. The issues identified for Task Force actions
are matters that would require legislative action. The Task Forces should be appointed by the
Minister of Labour and report out to the Minister of Labour.

168

Internal Board experts would be included in the Boards’ involvement in the process
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TASK FORCE RE COMPENSATION FOR PERMANENT DISABILITY
There are two sections of the Act that address compensation for permanent; sections 22 and
23. Permanent total disability is addressed in section 22 of the Act. There are a relatively small
number of claims that fall under this section. A worker with a permanent disability will be
compensated for total loss of earning capacity. There are no issues for claims under this
section.
There are significant issues for claims under section 23 of the Act for permanent partial
disability.
BC uses a schedule that supposedly estimates impairment of earning. Sections 23(1) of the Act
requires the Board to:
a) estimate the impairment of earning capacity from the nature and degree of the injury,
and
b) pay the worker compensation that is a periodic payment that equals 90% of the Board’s
estimate of the loss of average net earnings resulting from the impairment.
All Canadian jurisdictions have similar provisions in their Acts to compensate for impairment of
earning capacity. This is a principle set out in the Meredith Report that has been reflected in all
Acts including BCs since establishment of the Acts and systems.
Section 23(2) allows the Board to use a Permanent Disability Evaluation Schedule (PDES),
which is set out in Appendix 4 of the (Rehabilitation Services and Claims Manual II (RSCM II).
This is a rating schedule of percentages of disability for specific injuries or mutilations. This
PDES was developed in the 1960’s by Dr. Bell in consultation with compensation Boards across
Canada. All Canadian compensation Boards adopted the recommendations of Dr. Bell to create
PDESs to rate permanent impairment. The problem with these PDESs, as was recognized by
Dr. Bell and others, is that they measure functional impairment and not impairment of earning
capacity as is required under the Act. Using functional impairment PDESs results in arbitrary
awards that have no relationship to the impairment of earning capacity. either on an individual
basis or on a global basis, for all workers experiencing the same nature and degree of injury.
This problem was addressed and resolved to some degree by the “Dual System” first
established in Commissioners’ Decision No. 8 169 for back injuries and subsequently expanded
to all types of permanent injuries in subsequent Commissioners decisions. It is notable that in
Decision No. 8, the Commissioners concluded it was not possible to gather the information

169

WorkSafeBC. Decision No. 8 of the Commissioners, Re: The Measurement of Partial Disability. 2
October 1973. (Retired May 1, 2000). Workers Compensation Reporter Volumes 1-6, pp 27-41.
https://www.worksafebc.com/en/resources/law-policy/various/wcr-volumes-1-6-complete1?lang=en
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necessary to determine what the impairment of earning capacity is for particular degrees of
injuries and mutilations.
There are permanent injuries that are not specifically referenced in the PDES. These are
addressed by what are called unscheduled awards. Unscheduled awards are addressed by
extrapolation of items in the PDES and/or referenced to other materials such as the AMA guides
to Permanent Impairment. Unscheduled awards also measure functional impairment and do not
reflect impairment of earning capacity.
The “Dual System” worked well for decades to resolve the inability of the PDES to compensate
for impairment not earning capacity. When the PDES does not adequately compensate for
impairment of earning capacity an assessment of the actual impairment of earning capacity was
done for the worker and the award was based on the higher of the two. This balance was
altered with the “so exceptional” clause introduced in 2002 that drastically reduced the number
of permanently disabled workers that received an award for the impairment of earning capacity
they actually experienced under section 23(3) for a Loss of Earnings (LOE) award. The LOE
legislative changes in 2002 made “functional” awards the mandatory method to compensate for
permanent impairment. In only rare (so exceptional) cases would a worker be eligible to receive
compensation based on impairment of earning capacity.
In the interim through the 1980s and 1990s all other Canadian jurisdictions170 moved away from
use of PDESs as primary measures of permanent impairment. They use a system of noneconomic and economic awards. All permanent impairments receive a non-economic award to
compensate based on the loss of function resulting from the injury. If a worker has a loss of
earning capacity due to the permanent injury the worker is also compensated for that loss of
earning capacity.
It has been pointed out in several submissions171 as well as in discussions with internal policy
experts with WorkSafeBC that the BC reliance on a very outdated PDES is inconsistent with the
Act in not having any relationship to impairment of earning capacity and is inconsistent with the
practices in place in all other Canadian jurisdictions. There is now the capacity to create a
PDES that is based on impairment of earning capacity resulting from specific injuries that was
not present in 1972 at the time of Decision No. 8. There is a research project under way that
should result in providing substantive information on post injury earning capacity for persons
with PPD. This creates the possibility of development of a PDES that has reasonable and

170

Nunavut/NWT is an exception in that they use a schedule as the primary method of compensating for
PPD. The Nunavut/NWT compensates at comparatively much higher rates and has other provisions that
ensures it is much less likely that a worker would be under compensated for impairment of earning
capacity than a worker in the BC system.
171
Submissions received from BC Federation of Labour (SUB-0125) and BC Nurses’ Union (SUB-0133)
posted at https://engage.gov.bc.ca/workerscompensationreview/stakeholder-submissions/
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reliable accuracy in rating impairment of earning capacity resulting from the nature and degree
of injuries. It may be more prudent to take the path of all other Canadian jurisdictions and move
to a system of economic and non-economic awards. The issues of an assumed retirement age
and whether permanent partial disability (PPD) awards should be for life, as was requested by
many submissions, public hearing presenters and survey responses to the Review, further
complicates the issue.
Many parties have identified a lack of knowledge of long-term RTW outcomes as a problem in
both the assessments of PPDs and determining what RTW measures including legislative
requirements for RTW are needed. The Board does not gather information on the long term
RTW results for persons with permanent disability. Clear and accurate knowledge of the real
results for persons with compensable permanent disabilities would provide valuable assistance
in determining what measures are needed to compensate suitably for PPD and to achieve the
best results for RTW and prevent/minimize impairment of earning capacity. As a result, we are
recommending that, on an ongoing basis, the Board will gather and compile data on the
earnings capacity of permanently disabled workers at 2, 5 and 10 years after the conclusion of
the RTW process on their claims.
I have considered whether the “so exceptional” clause of section 23(3.1) of the Act should be
recommended for removal. Initially, for several years after enactment in 2002 very few workers
were accepted for loss of earnings or VR assistance as a result of the “so exceptional” clause.
Many workers that suffered significant LOEs were unfairly denied benefits. In recent years the
numbers of LOE awards per year have approached the numbers prior to 2002. That number is
approximately 1000 LOE awards per year. This demonstrates the high level of variability
possible by the way the legislation can be interpreted.
I believe the interpretation in the years immediately following 2002 were excessively restrictive.
That situation has changed and raises the question of whether this clause is needed at all given
the current application of LOE criteria. The application could though, return to the restrictive
application of the past. This bodes for removal of the clause. The awarding of LOEs is tied
inextricably with the overall compensation for permanent disability.
I have recommended that a Task Force examine the system to compensate for permanent
disability. It would be appropriate for the Permanent Disability Task Force to include all aspects
of LOE awards including the “so exceptional” clause in consideration of how to compensate for
permanent disability. I would decline to make a recommendation to remove section 23(3.2)
based on the current application and that this is a matter that should be included in a
comprehensive review of permanent disability awards.
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RECOMMENDATION #100
The Board will gather and compile data on the earnings capacity of permanently disabled
workers at 2, 5 and 10 years after the conclusion of the Return to Work process on their
claims on an ongoing basis.

The method of evaluating PPD is of enormous importance to the system including fairness of
the system. This is a complicated issue that requires significant additional information that is not
available to the Review during the term of the Review. This is a matter that has significant
impact to stakeholders and the Board. It is recommended that the Ministry establish a Task
Force to investigate and make recommendations on the methods of compensation for
permanent disability under section 23 of the Act and that the Task Force should present its
findings and recommendations not more than 24 months from appointment.

RECOMMENDATION #101
The Ministry establish a Task Force to investigate and make recommendations on the
methods of compensation for permanent disability under section 23 of the Workers
Compensation Act. The Task Force should present its findings and recommendations not
more than 24 months from its appointment.

TASK FORCE ON THE ESTABLISHMENT OF MEDICAL CLINICS ON OHCOW MODEL
In the course of this Review, there were also numerous public presentations requesting an
accessible system for Independent Medical Examinations (IMEs), including recommendations
for a workers’ clinic system similar to Occupational Health Clinics for Ontario Workers Inc.
(OHCOW) in Ontario.
I consider it beyond the mandate of this Review to establish a separate system of clinics.
However, I recommend that such an option be investigated and costed in the British Columbia
context as it has many advantages, especially for workers outside of large urban centers.

RECOMMENDATION #102
Investigation and costing be performed on a workers’ clinic system similar to Occupational
Health Clinics for Ontario Workers Inc. (OHCOW) in the British Columbia context.
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RECOMMENDATIONS: COMPLETE LIST
L* = Legislative Changes
P* = Policy Changes
0* = Operational Changes
Recommendation

L*

P*

O*

PART I: – FOUNDATIONS OF THE REVIEW [NB: There are no
recommendations in Part I]

PART II: – ESSENTIAL ELEMENTS FOR WORKER-CENTRIC SERVICE
DELIVERY ISSUES IN BOARD CULTURE AND CASE MANAGEMENT
Recommendation #1:
I recommend that the Workers Compensation Act be amended to include a
preamble and statement of purpose as set out in detail in the Attachment to
Recommendation #1.



Recommendation #2:
That the Board implement the use of email in its communications with
stakeholders and third parties throughout the compensation process as soon
as possible.



Recommendation #3:
The Board commit to a “plain English” form of written communication of its
decisions and develop guides and form letters to support this practice.
Recommendation #4:
That the Workers Compensation Act be amended to require the Board to
develop and publish a Code of Conduct.
That the Board develop a Code of Conduct for Fairness and Service for all
stakeholders based on the present Code for Employers and publish this Code
on its website and all forms.
Recommendation #5:
That section 99(1) and (2) of the Workers Compensation Act be combined to
read “The Board may consider all questions of fact and law arising in a case
and must make its decision based on the merits and justice of the case. The
Board is not bound by legal precedent.”
[Section 99(3) to remain unchanged]
Recommendation #6:
That subsequent to the above amendment, the Board further amend Policy
#2.20 of the Rehabilitation Services and Claims Manual II to address the issue
of consistency in decision-making. The Ontario policy is a recommended
model.
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Recommendation

L*

P*

O*

PART II: – ESSENTIAL ELEMENTS FOR WORKER-CENTRIC SERVICE
DELIVERY ISSUES IN BOARD CULTURE AND CASE MANAGEMENT
(cont’d)
Recommendation #7:
That the Board develop policy about decision-making in Case Management
System such that when a worker’s recovery is deviating from a recovery profile,
the Recovery/Return to Work Guideline is removed or disregarded and the
worker’s case will be adjudicated based on individual circumstances
considered, including whether additional investigation is required. The Board
should further develop policy to guide consistent practice in this area,
especially about concussions.
Recommendation #8:
That the Board develop policies and procedures that facilitate and require
production of the First Aid report as part of the employers’ duty to report an
injury.
Recommendation #9:
That the Board develop a process to use appeal decisions as a quality review
tool for claim owners. In some case, this may require returning the decision
back to the original decision-maker. In other cases, this will not be appropriate.
Recommendation #10:
That the development of Practice Directives remain with the Compensation
Quality and Practices group but the Practice Directives, when drafted, be
reviewed by the Policy Division. Going forward, the Policy Division will set a
schedule to review Practice Directives together with the Quality and Practices
group and the Chief Review Officer or other Quality Control person as the
Board will direct, and the review will include consideration of Review Division
and WCAT decisions.
Recommendation #11:
Clinical Services be established as a separate department from Claims
services under the Chief Medical Officer reporting to the President/Chief
Executive Officer.
Recommendation #12:
That the Board develop policy and practices to guide decision-makers in this
new approach to health care management during the life of the claim. Workers
will have a choice in their health care provider and the Board will supervise
minimally and intervene only where the treatment is likely to impede or delay
recovery.
Recommendation #13:
That the Board track injuries occurring in Board-sponsored treatment
programs.
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Recommendation

L*

P*

O*

PART II: – ESSENTIAL ELEMENTS FOR WORKER-CENTRIC SERVICE
DELIVERY ISSUES IN BOARD CULTURE AND CASE MANAGEMENT
(cont’d)
Recommendation #14:
That the Board provide a process for workers to anonymously evaluate the
Board sponsored treatment programs for the Board, after the conclusion of
their program.
That within one year, the Board conduct an audit of selected treatment services
and review the role of contract provisions in their performance. From this audit
develop guidelines for quality oversight and supervision of these programs, and
for ongoing evaluation by participating workers and treating physicians.



Recommendation #15:
Clinical Services be responsible for monitoring and assessing the quality of
third-party provider programs and have good communication with these
programs. If a worker or a worker’s carer has concerns about a potential
referral, the Board Medical Advisor will be in a knowledgeable position to help
the carer to assess the appropriateness of the program.



Recommendation #16:
That the Board consider having Clinical Services partner with Health Care
agencies which address issues of accessibility through innovative technology
and working relationships. Regional offices could assist Clinical Services in
identifying health care needs around the province which are currently not being
met.
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Recommendation

L*

P*

O*

PART III: – ADDITIONAL ISSUES IN SERVICE CULTURE AND CASE
MANAGEMENT
Recommendation #17:
That the Board discontinue its use of RTW or other “duration of disability”
statistical measurements as a Key Performance Indicator (KPI)..



Recommendation #18
That the Board amend policy item #34.54 to provide:
1. That in assessing whether or not a condition has stabilized or if there is
a likelihood of change, the Board must take into account the changes
that would be possible with treatment and consider the potential for
change “with treatment”.
2. That the Board will determine whether or not the worker’s condition
may be considered “stabilized” after reviewing the medical evidence as
a whole and based on a “whole worker” approach. The Board may
seek a medical assessment on this issue but the decision is an
adjudicative one.
3. That even if the worker is not receiving temporary wage loss benefits,
the Board is required to issue a decision when it considers that the
worker’s temporary disability has ceased and include one of the
following decisions:
a) The worker is fully recovered; or
b) The worker’s condition is now considered to have plateaued, leaving a
permanent impairment. This decision must identify the accepted
permanent conditions and referred the case to Disability Awards for the
worker to be assessed under sections 22 and 23 of the Act.
Recommendation #19
I recommend that the Board review its staffing model and best ways to achieve
continuity of care. I leave this to their expertise in this complex system.
However, I recommend that the Board embed the value of providing a single
personal and continuous relationship between a claim owner, an injured worker
(particularly those with a serious or traumatic injury) and the employer during
Return to Work.
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L*

P*
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PART III: – ADDITIONAL ISSUES IN SERVICE CULTURE AND CASE
MANAGEMENT (cont’d)
Recommendation #20
The Workers Compensation Act authorize the Board to issue provisional
decisions prior to the acceptance of a claim in the following two circumstances
and any other circumstances that the Board, in its discretion, defines in policy:
a) where a work-related traumatic event has occurred and an affected a
worker makes a claim for a psychological injury arising from that event,
the Board will provide the worker with immediate psychological
treatment and health care benefits while assessing the worker’s claim;
and
b) where there is a delay in the Board’s determination of a claim’s
eligibility, the Board may provide expedited medical treatment if it is
required to avoid a significant deterioration in the worker’s condition.



If a worker’s claim is denied, the costs associated with the provisional decision
will be charged against the Accident Fund.
Recommendation #21
I recommend the practice of placing EOs in a special Mental Health Unit with
guidelines on intake processes for workers with psychological injuries. I
recommend that there be a quality audit in one year to assess the consistency
and effectiveness of this practice.
Recommendation #22:
That sections 96(2) and 96(5) of the Workers Compensation Act be rescinded
and replaced by a provision which allows the Board to re-open and re-consider
its decisions. Section 17 of the Alberta Act is a model.





Recommendation #23:
That following this amendment, the Board develop policy to address the
“re-opening/re-injury” issue similar to the former policy on this matter.
Recommendation #24
That the Board develop policy and practices to promote quality decision
making based on evidence including a requirement to consider new evidence
after a decision has been made when reconsideration is possible under the
Act. Appealing a decision is a last resort.
Recommendation #25
That the appeal period to file an appeal to the Workers’ Compensation Appeal
Tribunal be 90 days instead of 30 days. This requires an amendment to
section 243(1) of the Act.
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L*

P*
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PART III: – ADDITIONAL ISSUES IN SERVICE CULTURE AND CASE
MANAGEMENT (cont’d)
Recommendation #26
That the Workers Compensation Act be amended to authorize the Workers’
Compensation Appeal Tribunal to reconsider its own decisions on common law
grounds.



Recommendation #27
Reinstate the Workers’ Compensation Appeal Tribunal’s jurisdiction to consider
issues arising under the Canadian Charter of Rights and Freedoms and the
Human Rights Code. This requires an amendment to section 245.1 of the Act.



Recommendation #28
That section 243(3) and section 96.2(4) be amended to read that that on
application the chair (or the chief review officer) may extend the time to file a
notice of appeal even if the time to file has expired.



Recommendation #29
I recommend that the Workers Compensation Act be amended to provide that
interest will be paid on overdue wage loss and permanent disability benefits
greater than 180 days, based on the Board’s return on investments, at
compound interest as of the date the benefits would have become payable.
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Recommendation

L*

P*

O*

PART IV: – POLICIES AND PRACTICES THROUGH GBA+ LENS
Recommendation #30
Amend section 33.4 to allow exceptional circumstances to apply to all workers,
where the application of the usual rules would be inequitable.



Recommendation #31
It is recommended that section 33.4(2) be removed as an unfair restriction of the
application of the “exceptional circumstances” discretion to a group of vulnerable
workers.



Recommendation #32
That the Vocational Rehabilitation (VR) plans take into account that special
barriers to reemployment exist for disabled vulnerable workers and alleviate
those barriers to the greatest extent possible. VR plans could regularly include
language and education components to enhance employment opportunities and
in appropriate cases and at the worker’s request, VR plans could include startup grants or training for self-employment.



Recommendation #33
That the Loss of Earnings assessment for a vulnerable worker take into account
the special barriers to employment faced by that disabled worker by assessing
the employability of similarly vulnerable individuals.
Recommendation #34
It is recommended that compensation policy provide that a determination of
status by the Assessment Department is a finding of fact. Policy now allows for
back-dating and cancelation of Personal Optional Protection (POP) if there is
evidence the Board is no longer liable for work-related injuries “for legal
reasons”. I recommend that this assessment policy be amended so POP can
also be cancelled if there is evidence that a “self-employed” worker (under POP)
was actually a worker for another employer.
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PART IV: – POLICIES AND PRACTICES THROUGH GBA+ LENS (cont’d)
Recommendation #35
That the Board extend the mandate of the Chief Mental Health Officer
(CMHO) to Prevention matters with a particular focus on the creation of
psychologically safe workplaces with a GBA+ lens. In particular, I
recommend the CMHO, in consultation with Prevention, establish the
following:
1. a process whereby a vulnerable worker can confidentially
report a situation of sexual harassment or violence and receive
counselling and support for a period of time without starting a
compensation claim.
2. Outreach programs for a workplaces or employer to promote a
safe work environment for women or other vulnerable workers;
and
3. Make recommendations for how to address workplaces with
ongoing issues of harassment and discrimination.
Recommendation #36
That Board policy and practice directives on bullying and harassment specify
that identity issues may create vulnerability or inequities in the workplace and
this should be considered in identifying workplace stressors contributing to a
psychological injury.
Recommendation #37
That the Board develop policy and practice directives that specify that return to
work plans must include consideration of the worker’s disability and an
assessment of the workplace duties from a GBA+ perspective.
Recommendation #38
That the Board practices, upon being notified of a sexual assault in the
workplace, be revised to include a crisis line, reporting and counselling and
follow up regarding support for the claim and an investigation of the worksite.
The protocols for a workplace investigation where a criminal matter may be
involved should be followed.
Recommendation #39
That the Board establish a support team for cognitively impaired injured workers
to assist them in a manner which allows them to participate in the compensation
system in a fair and reasonable way. This support service should be provided to
all cognitively impaired workers, regardless of the cause or nature of their
impairment.
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PART IV: – POLICIES AND PRACTICES THROUGH GBA+ LENS (cont’d)



Recommendation #40
That the Board utilize Board officers with other language capabilities,
especially in Spanish and Punjabi, to communicate with agricultural workers
and employers about both claims and Health and Safety. These officers
should be given training and be aware of the special issues and systemic
barriers in this sector.
Recommendation #41
That the Board also provide funding for the training of compensation
Navigators and Advocates with established advocacy groups for these two
communities, and fund them on an ongoing basis for case work support for
injured workers who make claims. I recommend this, in addition to the
Workers’ Advisers Office, due to the systemic barriers that this population
faces: including that many of the workers live remotely, on the employer’s
premises, are only available to meet after long working days and do not speak
English. This may be coordinated with the Province’s funding and programs
for particular community groups.



Recommendation #42
That the Board, together with the Employers’ Advisers Office and Workers’
Advisers Office, develop a partnership with WorkBC around a simple
comprehensive information package – for workers and for employers – which
can be accessed on the WorkBC web-site. It should be in several languages
and phone numbers given to contact the Board, including an option to speak to
someone in a preferred language.
Recommendation #43
That the Workers Compensation Act be amended to provide protection to and
remedy for a worker facing retaliation for filing a compensation claim (claims
suppression).
Recommendation #44
The Board create a profile of Federally Regulated Private Sector (FRPS)
workplaces and that there be a targeted information program to educate
workers and employers (large and small) in this sector about the compensation
process. I recommend that at least one senior management person be tasked
with being informed and knowledgeable about the FRPS sector and coordinate
with the relevant authorities about injuries, claim reporting and claims
suppression in these particular sectors, especially for large employers.
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PART IV: – POLICIES AND PRACTICES THROUGH GBA+ LENS (cont’d)
Recommendation #45
The Board set up an independent process to counsel, investigate and resolve
issues of discrimination and harassment among Board staff.

Recommendation #46
That the Board’s policy division undertake a review of Board compensation
policy as a whole from a GBA+ lens.




PART V: - RETURN TO WORK
Recommendation #47
I recommend that the Board revise its Return to Work (RTW) policies and
delivery service to accord with the International Social Security Organization
(ISSA) International Guidelines for RTW and the Seven ‘Principles” for
Successful RTW which are the recognized best practices in return-to-work.
Given that policies are well developed by the ISSA Guidelines and in other
jurisdictions, I recommend that the revision of RTW services begin immediately
and as much as possible within the current policy structure.
Recommendation #48
As the Board develops Return to Work (RTW) policies and practice directives,
that they consider following the model used in Alberta and other jurisdictions,
which use policy to address many areas in RTW and provide options and
guidance to the parties.
Recommendation #49
The Board look at resources which help empower different players in the
Return to Work (RTW) process. I particularly note the use of “wallet cards”
setting out the RTW parameters for the worker and direct supervisor (Alberta)
and the inclusion of the supervisor in RTW planning, along with consideration
of the impact of the RTW on co-workers.
Recommendation #50
The Board develop an intensive educational outreach to all affected parties,
including health care providers and representatives, about the new approach.
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PART V: - RETURN TO WORK (cont’d)
Recommendation #51
The principles in the Best Approaches: Recognizing Time to Heal – Assessing
Timely and Safe Return to Work [Appendix 21] be the standard for assessing
whether a return to work before maximum medical recovery is suitable for an
injured worker.



Recommendation #52
The Board start an initiative to provide support, including financial support, to
employers who wish to conduct appropriate assessments through National
Institute for Disability Management and Rehabilitation and/or Pacific Coast
University.



Recommendation #53
That the Board establish a registry of employers with certified disability
management programs. When there is a worker with an injury who is employed
by a “registered DM employer”, and
 that employer submits the Form 7 – Employer’s Report of Injury (F7)
within 3 days of being notified of the injury; and
 the employer is willing and able to offer Light Duties and engage in the
Light Duty process
then

 

a) that employer will be assigned a Return to Work specialist (RTWS) on
a provisional basis who can begin to assist the parties before claim
adjudication; and
b) that employer will be relieved of claims costs for that particular claim for
the period of time between the date of injury and the date of a
determination by a RTWS regarding suitable Light Duty arrangements
(whether or not such duties can be arranged), unless the claim is
denied.
Recommendation #54
The Board may establish what is meant by “certified disability management
programs” and the process by which employers may apply for Board support to
implement this type of program.
Recommendation #55
That the Board provide that employers who do not have a “certified disability
management program” may request the early assignment of a Return to Work
Specialist to assist them with the creation of a Light Duty option on a
provisional basis and the Board has discretion on this matter. The Board may
wish to create guidelines to establish consistency in its practice about these
requests.
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PART V: - RETURN TO WORK (cont’d)
Recommendation #56
All Light Duties’ arrangements be in writing and specify a time for review by the
return to work specialist. If the Light Duties result in a substantial change in the
worker’s duties or conditions of employment, a Temporary Work Assignment
(TWA) form should be used.
Recommendation #57
That the Workers Compensation Act be amended to recognize the employer’s
duty to accommodate and the related legal issues as set out in detail in the
Attachment to Recommendation #58 regarding statutory language.

 


Recommendation #58
That Board develop policy that specifies that if a worker has returned to an
accommodated position with a pre-injury employer through the Board’s Duty to
Accommodate process and the accommodation ends, the worker is entitled to
additional Vocational Rehabilitation benefits to restore the worker’s capacity for
suitable employment in the labour market.



Recommendation #59
WorkSafeBC should work with the recently established BC Human Rights
Commission to develop a training program for first level Board Officers who
deal with claims involving the return to work of injured workers, and in particular
the Board’s Vocational Rehabilitation Consultants, regarding the human rights
concepts and principles associated with the obligations on Employers, disabled
workers and other workplace participants in accommodating the return to work
of disabled workers.
Recommendation #60
That there be discussions between the Board, WCAT and the Human Rights
Tribunal about a preferred appeal process including, the option of having
WCAT appeals with a DTA issue, heard by a 3-person panel of which one is an
HRT member. I recommend that the Act be amended to provide for this
specialized WCAT appeal process for DTA issues.
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PART V: - RETURN TO WORK (cont’d)
Recommendation #61
That section 16 of the Workers Compensation Act clarify the Board’s mandate
regarding vocational rehabilitation (VR) as follows:

the worker has a right to be an active participate in return to work and
VR plans;

the goal of VR is to return an injured worker to safe, productive and
durable long-term employment as much as possible and in doing so,
incorporate the principles of a duty to accommodate as much as
possible;

Where the worker is not able to return to their pre-injury job, the Board
shall provide VR and support the worker in a return to safe and durable
long-term employment as much as possible.

Where a worker’s entitlement to VR is increased after an appeal, the
worker shall be provided with retroactive VR benefits.

If there is a Board decision that a worker is able to adapt to a suitable
occupation, the Board will follow up with the worker in two years and
document the worker’s employment outcome. This information will be
provided to the Fair Practices Commission on an annual basis.

The Board may consider additional factors for Indigenous workers.



Recommendation #62
Vocational Rehabilitation plans should be informal agreements which can be
adapted to changing circumstances, including changing medical conditions.
There is no formal restriction on the number of plans although they do have to
be realistic for the worker and have a reasonable probability of achieving and
sustaining the vocational goal over the long term.
Recommendation #63
Section 239(2) of the Workers Compensation Act be amended to provide that
vocational rehabilitation decisions may be appealed to the Workers’
Compensation Appeal Tribunal.
Recommendation #64
That the Board conduct special Vocational Rehabilitation reviews and establish
specialized programs and resources for the following groups:
Immigrants
Older Workers
Younger Workers.
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PART V: - RETURN TO WORK (cont’d)



Recommendation #65
It is recommended that long-term post-injury earnings and labour market
participation become a key measure to track and guide action on Vocational
Rehabilitation assistance.

PART VI: - SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF
WORKERS AND EMPLOYERS
Recommendation #66
Establish An Independent Fair Practices Commission
a.

b.

A complaints body be established with a wide mandate on the
“ombudsperson model” and that this ombudsperson body be external
to the Workers’ Compensation Board.
It should have enough resources and expertise to address complaints
in the area of assessments and prevention as well as compensation.



The focus will be related to the Board’s administration's primary responsibility
to carry out its statutory obligations and its day to day decision-making in a fair,
impartial and respectful manner.
Recommendation #67
The Workers Compensation Act (Act) be amended to establish the Office of
the Fair Practices Commission (Commission) and appoint a Fair Practice
Commissioner (FPC) by the Lieutenant Governor in Council independent from
the Workers’ Compensation Board's (Board’s) administration and reporting
directly to the Board of Directors (BOD).



The Lieutenant Governor in Council appoint two Deputy Fair Practices
Commissioners, one with expertise in issues related to workers’ compensation
legal and medical issues and one with expertise in assessment and prevention
issues. The FPC may delegate investigation of fairness issues involving those
specialized issues to the appropriate Deputy.
The remuneration of the FPC and all costs and expenses required for the
administration of the Commission shall be determined under the BC Public
Service Act and regulation and paid out of the Accident Fund as approved by
the Minister responsible for the Board.
The FPC to have full authority to conduct thorough investigations and make
recommendations to the BOD and the Workers’ Compensation Appeal Tribunal
(WCAT) on issues relating to systemic fairness.
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PART VI: - SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF
WORKERS AND EMPLOYERS (cont’d)
Recommendation #67 (cont’d)
The BOD or the chair of WCAT may refer an issue of systemic fairness to the
FPC and the FPC will provide a timely response to the referral. The FPC may
also initiate an investigation into a systemic fairness issue on his or her own
initiative by giving notice to the BOD or WCAT that such an investigation is
underway.



Where issues of systemic fairness relating to statutory provisions arise the FPC
have full authority to undertake investigations and make recommendations to the
Minister responsible for the applicable statute.
The Minister may refer an issue of statutory unfairness to the FPC and the FPC
will provide a timely response to the referral. The FPC may initiate an
investigation into an issue of statutory unfairness on his own initiative by giving
notice to the Minister responsible that such an investigation is under way.
Where specific disputes arise relating to a specific worker, dependent or
employer, the FPC or his or her staff have full authority to make
recommendations to the applicable department of the Board's administration or
the chair of WCAT. The FPC does not have the authority to direct the Board's
administration or WCAT to change a decision but may recommend that the
Board’s administration or WCAT reconsider a decision within the terms of the
Act for such reconsideration.

The Board's administration and the chair of WCAT may refer a fairness
issue to the FPC and the FPC will provide a timely response to that
referral.
The FPC have the authority to establish programs to provide advice,
assistance and advocacy services to workers and employers including
but not limited to the administration of the Workers’ Advisers Office
(WAO) and the Employers’ Advisers Office (EAO). It is recommended
that the established WAO and EAO offices be retained as separate from
each other but report through the FPC and offer separate services to
each of their communities.
The FPC have the full authority to establish an education program to
provide workers, dependents, employers, the Board's administration and
the general public on the hallmarks of administrative fairness and the
rules of natural justice as they apply to the workers’ compensation
system.
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PART VI: - SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF
WORKERS AND EMPLOYERS (cont’d)
Recommendation #67 (cont’d)
The FPC shall within 7 days of receiving a complaint, or within a longer period
determined by the FPC, advise the worker, dependent or employer who has
raised the fairness issue, that the appropriate avenue to resolve the dispute is
through the review and appeal systems and conclude the investigation on that
basis. Where the determination of the appropriate avenue to resolve the dispute
is delayed beyond seven (7) days, the additional time period to make that
determination shall extend the period for filing a review or appeal by that same
period, so long as no party is prejudiced by that extension. The FPC may
continue an investigation of an issue in dispute including an issue of systemic
fairness while a review or appeal involving that issue proceeds.



Within six (6) months of his or her appointment the FPC shall establish a Code of
Rights and Conduct under the Act in consultation with representatives of workers
and employers and endorsed by the BOD and the Provincial Ombudsperson.
The FPC may make specific recommendations regarding the adherence or
failure to adhere to the Code. The practices and procedures carried out by the
FPC and the Fair Practices Commission shall adhere to the Code and systemic
failure to do so may constitute just cause for removal by the Minister on the
recommendation of the BOD.
The Board shall continue the current Fair Practices Office (FPO) for six (6)
months or a longer period as determined by the BOD, to ensure an orderly
transition to the new disputes resolution program administered by the FPC and
the FPO shall report to the BOD through the FPC during that period.
The FPC shall provide an annual report to the BOD and to the Minister and may
also provide interim reports on time sensitive issues. In addition, the FPC will
issue a separate annual public report.
Recommendation #68
I recommend that the Provincial Ombudsperson carry out an audit of the Fair
Practices Commission (Commission) after five (5) years to make
recommendations to improve the efficiency and effectiveness of the
Commission.
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PART VI: - SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF
WORKERS AND EMPLOYERS (cont’d)
Recommendation #69
The Workers’ Compensation Board establish an internal navigator desk to act as
a liaison between inquiries and the Board resources in a cost-effective manner.



The Fair Practices Office change its name to the Inquiries Office to avoid
confusion with the Fair Practices Commission.
Recommendation #70
That the Fair Practices Commission (Commission) set up a formal designation
called Community Navigators (CNs) and Approved Community Navigators
(ACNs) and support them.
The initial CNs be immediately established for temporary foreign workers through
one or more established advocacy groups.



The Commission meet with the Employers’ Advisers Office and Workers’
Advisers Office to consider what other communities, if any, should develop a CN.
The Commission should coordinate with the Ministry and with the Workers’
Compensation Board (both the Chief Executive Officer and the Board of
Directors) to develop an overall plan for CNs for Indigenous groups and, at the
same time, receive requests for CN from established groups.
Recommendation #71
An independent Medical Services Office (MSO) be established on the following
basis:

A Medical Services Commissioner (MSC) be appointed by the
Lieutenant Governor in Council for the purpose of carrying out the
business and affairs of the MSO. The MSC appointment should be in
accordance with the Public Service Act.

The MSO will be provided with the resources from the Accident Fund to
provide the specified services, including the hiring of support staff and
administrative services. The MSO shall report to the Fair Practices
Commissioner (FPC) and share administrative arrangements with the
office of the Fair Practices Commission (Commission).

The MSO will administer and arrange the following services, set out in
detail below:
o
Medical Case Conferences to work to resolve medical disputes
(non-binding)
o
Medical-Legal Assistance and Reports
o
Arrange Independent Medical Examinations (IMEs) at the request
of workers, employers, the Board or WCAT.
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PART VI: - SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF
WORKERS AND EMPLOYERS (cont’d)
Recommendation #71 (cont;d)
The MSC, in consultation with the FPC and the Minister, will develop and publish
policy, procedure and rules for requesting and obtaining an IME, a medical report,
assistance with medical-legal requests, and case conference procedures. The
MSC will also identify the treatment of records and confidentiality in this
assistance.

A key function of the MSO and MSC is to develop a roster of physicians
with the capacity and expertise to provide guidance and expert evidence
in a timely way, on medical matters in the compensation system.

The MSO will be funded from the Accident Fund. Costs for tests,
assessments, medical reports and IMEs will be charged under the claim
for which they are conducted.
The MPO will issue an Annual Report that will be provided to the FPC and the
Minister.



Recommendation #72
The Fair Practice Commission (Commission) operate as an umbrella oversight
organization for the Independent Medical Services Office (MSO), Workers’
Advisers Office (WAO) and the Employers’ Advisers Office (EAO). The
organizations under the Commission umbrella will function independently but may
collaborate and coordinate actions to improve stakeholder confidence in the
system.



Recommendation #73
The section 251 process remain the same until a policy question is referred to the
chair of Workers’ Compensation Appeal Tribunal (WCAT). However, an amended
version should provide:



a) If the chair of WCAT approves the policy, the chair’s decision (on
policy alone or together with the original appeal) may be the subject of
a judicial review by either party to the appeal; and
b) If the chair concludes that the policy is not lawful, then the Board, in
addition to the parties, has standing to refer the matter to judicial
review within the 60 days specified in the Administrative Tribunals Act.
In those 60 days, the Board may elect to seek a judicial review,
change the policy or let the policy lapse. If the matter is not referred
to judicial review by the Board or either party within the 60 days, then
st
the impugned policy is of no force and effect, effective the 61 day
after the WCAT chair’s decision.
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PART VI: - SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF
WORKERS AND EMPLOYERS (cont’d)
Recommendation #74
I recommend that the Workers Compensation Act be amended to provide that the
Board of Directors will consist of:





3 employer representatives
3 worker representatives
3 public interest representatives of which one should be an actuary and
one a healthcare representative
a neutral Chair



president and chief executive officer remain a non-voting member of the Board of
Directors.
Recommendation #75
I also recommend that the director of the Workers’ Advisers Office and the director
of the Employers’ Advisers Office be included in the Board of Directors as nonvoting members.
Recommendation #76
Subsequent to any change in the Board of Directors’ structure, the current
WorkSafeBC Board of Directors’ Manual be revised and updated.
Recommendation #77
The position of director, Governance be selected by the Board of Directors (BOD)
and be independent of the management of the Board. Ideally, the individual would
know the Board operations very well.
The BOD develop, through the director, Governance or through another avenue, a
directorate dedicated to serve the BOD, provide research, expert evidence and
ask the “big questions” in terms of compensations’ difficult mandate. This work
should be done at arm’s length from the management of WorkSafeBC but with
consultation and when appropriate, collaboration.
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PART VI: - SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF
WORKERS AND EMPLOYERS (cont’d)
Recommendation #78
The Workers Compensation Act be amended to provide:
 A review of the compensation system may be systemic (a review of the whole
system) or targeted (review of specific topics or aspects);
 the Board of Directors (BOD) may request that the Minister appoint a review,
and in this request, specify whether the review should be systematic or one
which targets specific areas;
 the Minister may initiate a review at any time but the interval between reviews
must be no greater than 5 years.
 The terms of reference for all reviews must include a clear and transparent
consultation process with stakeholder consultation and public engagement
inclusive of injured workers; and
The resources for the Review should be made from the Accident Fund.
Recommendation #79
The Workers’ Compensation Board (Board) develop a Stakeholder Education
office and that it follows the practice developed by the Employers’ Forum’s
consultations with the Board. The Education Office would:
 Consult with stakeholders on a regular basis about what areas of interest
they have about current Board practice
 Based on these consultations, develop half-day sessions with presentations
and reports from senior management about these areas, with time for
Questions and Answers, and open discussion about these topics
 Hold these Professional Development (PD) sessions for stakeholder
representatives 3 or 4 times a year
 Both employer and worker representatives attend the same PD sessions and
ensure the roster for invited representatives is continually updated.
 The PD sessions be limited to stakeholders or their direct invitees.
 The Education Office will be the arbiter in this process.
 The Education Office consider an on-line presence and post the materials
developed for the PD sessions or some appropriate version of these
materials.
Legal Services, together with the Education Office, consider developing a course
for a law school on “WCB and the Law”.
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PART VI: - SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF
WORKERS AND EMPLOYERS (cont’d)
Recommendation #80
That the Board establish an “Occupational Disease Advisory Committee” with a
mandate to conduct an inventory of Board practices in this area and
recommend specific attention points for a targeted review or legislative change.
This Committee be provided with the resources to retain the services of an
“Independent Occupational Disease Specialist” to advise on medical practices
and current scientific research and issues in this area.
Recommendation #81
That section 6(3) of the Workers Compensation Act be amended to read “If at
the date of disablement, the worker is or had been employed in a process or
industry mentioned in the second column of Schedule B….” the presumption
will apply.





Recommendation #82
I recommend that the unpublished Discriminatory Action decisions be published
and made available on the Board’s external website and that the principle of
publishing decisions be affirmed and supported.
Recommendation #83
That the Workers Compensation Act (Act) be amended to provide that Bill 37
applies to all survivors under the Act, including those claims which arise from
workers injured prior to June 30, 2002.



PART VII: - OTHER URGENT ISSUES
Recommendation #84
That the Workers Compensation Act (Act) be amended to provide that gradual
onset musculoskeletal injuries (MSIs) will be treated as personal injuries under
section 5 of the Act and that Board policy then be amended to provide:







for the adjudication of MSIs as personal injuries;
a GBA+ perspective as discussed;
an integration with the Prevention guidelines for MSI injuries
that Activity-Related Soft Tissue Disorder conditions now specified in
Schedule B would have an equivalent rebuttable presumption of work
causation for the designated occupations but as a personal injury.
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PART VII: - OTHER URGENT ISSUES (cont’d)



Recommendation #85
That, in the meantime, Appendix 1 of Practice Directive C4-2 be retired and
that the PD be updated to include the current Prevention guidelines and a
process to integrate prevention and compensation approaches.
In light of any new policy, I recommend that a new Practice Directive be
reviewed by an expert external ergonomist who is accepted as credible by the
key stakeholders.
Recommendation #86
That Board policy and practice provide a process for a worker, the union, the
employer or the OH&S committee to intervene when a worker is developing
Musculoskeletal Strain Injury (MSI) or Repetitive Strain Injury symptoms and
request Board assistance or resources to reduce the risk of an MSI for that
worker.
Recommendation #87
That section 5.1(1)(b) be deleted from the Workers Compensation Act.
The term “mental disorder” is inappropriate and should be replaced by the term
“psychological injury”. A mental disorder is a potential subset of psychological
injury, but mental disorder does not capture all psychological injury.
Recommendation #88
The title of section 5.1 of the Workers Compensation Act should be changed
from “Mental Disorder” to “Psychological Injury”.
Recommendation #89
A short-term psychological injury may be accepted for a disability not to exceed
ten (10) working days without a Diagnostic and Statistical Manual of Mental
Disorders (DSM) diagnosis by a psychiatrist or a psychologist. Policy should
set out a general requirement that longer-term psychological injury is expected
to be supported by expert opinion on DSM diagnosis and causal factors.






Recommendation #90
The word “predominantly” should be removed from section 5.1(1)(a)(ii) of the
Workers Compensation Act.
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PART VII: - OTHER URGENT ISSUES (cont’d)
Recommendation #91
Section 5.1(1)(c) of the Workers Compensation Act should be amended to
read:




 

(c) is not directly caused by a decision of the worker's employer
relating to the worker's employment, including a decision to change the
work to be performed or the working conditions, to discipline the
worker or to terminate the worker's employment.
Corresponding policy similar Saskatchewan Policy Injuries –
Psychological (POL02/2017) at items 12-14 “Incidents – Workload and
Interpersonal” should be used to model new policy.

Recommendation #92
That section 5.1(1.1) of the Workers Compensation Act be amended to apply
to all workers who experience a traumatic event or a series of traumatic events
in and out of the course of work.
Recommendation #93
Section 34(2) of the Workers Compensation Act (Act) be deleted so that there
is no offset of Canada Pension Plan disability benefits from awards under
sections 22 and 23 of the Act.
Recommendation #94
The Chronic Pain Policy Review currently in progress with the Policy
Regulation & Research Division should include consideration of the ICD-11
Version of the International Classification of Diseases, Including New
Diagnostic Codes for Chronic Pain in the development of updating chronic pain
policy. The new policy should provide for an individual assessment and a
range of possible permanent impairments.





It is recommended that the Board develop a Practice Directive, effective
immediately that :
-

for workers with chronic pain, that all necessary treatment to maximize
their ability to RTW will be carried out before a referral to Disability
Award; and

-

for workers with serious permanent chronic pan, the Board may
consider the claim under section 23(3) of the Act.

Recommendation #95
Policy item #41.00 should be amended to allow consideration of all relevant
evidence regarding the actual impact of the injury on the workers likely
retirement date, including evidence after the date of the injury.
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Recommendation #96
That the Board develop guidelines for VR practices and resources when the
worker self identifies as an Indigenous person. It is recommended that VRCs
who self identify as Indigenous be included in the development of these
guidelines.
Recommendation #97
Designate an Indigenous liaison desk for “one stop shopping” for Indigenous
employers and workers. The liaison desk could coordinate a Board response
regarding OH&S, compensation and Return to Work issues. It may be helpful
to coordinate this with the Employers Advisers Office and/or Workers’ Advisers
Office, who often handle these inquiries.
Recommendation #98
Retain one or more Experts in Indigenous matters to help Case Managers
(CMs) and Vocational Rehabilitation Consultants (VRCs) build relationships in
their communities, recognize successes, build a knowledge base, advise on
research, job development and economic development for communities,
recognize racism as a barrier to re-employment and provide support and fund
established third party providers who can provide services and have the trust of
the community. Suggestions for the role include:
a.
b.
c.
d.

e.

f.
g.
h.
i.
j.





Works with Employers’ Advisers Office re registration and
assessments of Indigenous employers;
Works with Prevention to develop culturally sensitive safety
programs;
Works with Workers’ Advisers Office re handling claims by
Indigenous workers
Works with claims to develop tradition and western-based health
care treatments (see “Prevention and Treatment strategies” in WS
2012 Safeguarding Indigenous Fire Crews;
Cultural sensitivity training for WorkSafe staff – based on BC cultural
competencies – to help staff to develop culturally sensitive Disability
Management and Return to Work (RTW) programs;
Provincial Community Outreach re WCB issues for the Indigenous
community;
Educate the Board re Indigenous community identity & central role of
Indigenous community in wildfires;
Partnering with other agencies re outreach, research, treatment and
prevention resources for this community;
Develop a claims form – option to self-identify as Indigenous or if
employer is Indigenous, with copy sent to Indigenous liaison desk;
Collect Data and conduct research on injuries and outcome by
Indigenous status;

Research Project on RTW options and strategies in Aboriginal community.
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PART VIII: - CONSULTATION WITH INDIGENOUS COMMUNITIES
Recommendation #99
Develop, train and pay community navigators in Indigenous communities,
particularly in bands with high project employment. Navigators should be members
who live in the community and are trusted by the community. They can be trained
by the Board to support and assist Indigenous workers to make claims and support
the claims process with assistance from community resources as well as the Board.

Recommendation
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PART IX: - FUTURE TASK FORCES



Recommendation #100
The Board will gather and compile data on the earnings capacity of permanently
disabled workers at 2, 5 and 10 years after the conclusion of the Return to Work
process on their claims on an ongoing basis.
Recommendation #101
The Ministry establish a Task Force to investigate and make recommendations on
the methods of compensation for permanent disability under section 23 of the
Workers Compensation Act. The Task Force should present its findings and
recommendations not more than 24 months from its appointment.



Recommendation #102
Investigation and costing be performed on a workers’ clinic system similar to
Occupational Health Clinics for Ontario Workers Inc. (OHCOW) in the British
Columbia context.
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RECOMMENDATIONS: LEGISLATIVE CHANGES ONLY
PART I: – FOUNDATIONS OF THE REVIEW [NB: There are no recommendations in Part I affecting
Legislative Changes]

PART II: – ESSENTIAL ELEMENTS FOR WORKER-CENTRIC SERVICE DELIVERY ISSUES IN
BOARD CULTURE AND CASE MANAGEMENT
Recommendation #1:
I recommend that the Workers Compensation Act be amended to include a preamble and statement of
purpose as set out in detail in the Attachment to Recommendation #1.
Recommendation #4:
That the Workers Compensation Act be amended to require the Board to develop and publish a Code of
Conduct.
That the Board develop a Code of Conduct for Fairness and Service for all stakeholders based on the
present Code for Employers and publish this Code on its website and all forms.
Recommendation #5:
That section 99(1) and (2) of the Workers Compensation Act be combined to read “The Board may
consider all questions of fact and law arising in a case and must make its decision based on the merits
and justice of the case. The Board is not bound by legal precedent.”
[Section 99(3) to remain unchanged]
Recommendation #6:
That subsequent to the above amendment, the Board further amend Policy #2.20 of the Rehabilitation
Services and Claims Manual II to address the issue of consistency in decision-making. The Ontario policy
is a recommended model.
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PART III: – ADDITIONAL ISSUES IN SERVICE CULTURE AND CASE MANAGEMENT
Recommendation #20
The Workers Compensation Act authorize the Board to issue provisional decisions prior to the acceptance
of a claim in the following two circumstances and any other circumstances that the Board, in its discretion,
defines in policy:
a.

b.

where a work-related traumatic event has occurred and an affected a worker makes a claim for a
psychological injury arising from that event, the Board will provide the worker with immediate
psychological treatment and health care benefits while assessing the worker’s claim; and
where there is a delay in the Board’s determination of a claim’s eligibility, the Board may provide
expedited medical treatment if it is required to avoid a significant deterioration in the worker’s
condition.

If a worker’s claim is denied, the costs associated with the provisional decision will be charged against the
Accident Fund.
Recommendation #22:
That sections 96(2) and 96(5) of the Workers Compensation Act be rescinded and replaced by a provision
which allows the Board to re-open and re-consider its decisions. Section 17 of the Alberta Act is a model.
Recommendation #25
That the appeal period to file an appeal to the Workers’ Compensation Appeal Tribunal be 90 days instead
of 30 days. This requires an amendment to section 243(1) of the Act.
Recommendation #26
That the Workers Compensation Act be amended to authorize the Workers’ Compensation Appeal
Tribunal to reconsider its own decisions on common law grounds.
Recommendation #27
Reinstate the Workers’ Compensation Appeal Tribunal’s jurisdiction to consider issues arising under the
Canadian Charter of Rights and Freedoms and the Human Rights Code. This requires an amendment to
section 245.1 of the Act.
Recommendation #28
That section 243(3) and section 96.2(4) be amended to read that that on application the chair (or the chief
review officer) may extend the time to file a notice of appeal even if the time to file has expired.
Recommendation #29
I recommend that the Workers Compensation Act be amended to provide that interest will be paid on
overdue wage loss and permanent disability benefits greater than 180 days, based on the Board’s return
on investments, at compound interest as of the date the benefits would have become payable.
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PART IV: – POLICIES AND PRACTICES THROUGH GBA+ LENS
Recommendation #30
Amend section 33.4 to allow exceptional circumstances to apply to all workers, where the application of
the usual rules would be inequitable.
Recommendation #31
It is recommended that section 33.4(2) be removed as an unfair restriction of the application of the
“exceptional circumstances” discretion to a group of vulnerable workers.
Recommendation #43
That the Workers Compensation Act be amended to provide protection to and remedy for a worker facing
retaliation for filing a compensation claim (claims suppression).
Recommendation #45
The Board set up an independent process to counsel, investigate and resolve issues of discrimination and
harassment among Board staff.

PART V: - RETURN TO WORK
Recommendation #53
That the Board establish a registry of employers with certified disability management programs. When
there is a worker with an injury who is employed by a “registered DM employer”, and
 that employer submits the Form 7 – Employer’s Report of Injury (F7) within 3 days of being
notified of the injury; and
 the employer is willing and able to offer Light Duties and engage in the Light Duty process
then
c) that employer will be assigned a Return to Work specialist (RTWS) on a provisional basis who can
begin to assist the parties before claim adjudication; and
that employer will be relieved of claims costs for that particular claim for the period of time between the
date of injury and the date of a determination by a RTWS regarding suitable Light Duty arrangements
(whether or not such duties can be arranged), unless the claim is denied.
Recommendation #57
That the Workers Compensation Act be amended to recognize the employer’s duty to accommodate and
the related legal issues as set out in detail in the Attachment to Recommendation #58 regarding statutory
language.
Recommendation #60
That there be discussions between the Board, WCAT and the Human Rights Tribunal about a preferred
appeal process including, the option of having WCAT appeals with a DTA issue, heard by a 3-person
panel of which one is an HRT member. I recommend that the Act be amended to provide for this
specialized WCAT appeal process for DTA issues.
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PART V: - RETURN TO WORK
Recommendation #61
That section 16 of the Workers Compensation Act clarify the Board’s mandate regarding vocational
rehabilitation (VR) as follows:

the worker has a right to be an active participate in return to work and VR plans;

the goal of VR is to return an injured worker to safe, productive and durable long-term employment
as much as possible and in doing so, incorporate the principles of a duty to accommodate as much
as possible;

Where the worker is not able to return to their pre-injury job, the Board shall provide VR and
support the worker in a return to safe and durable long-term employment as much as possible.

Where a worker’s entitlement to VR is increased after an appeal, the worker shall be provided with
retroactive VR benefits.

If there is a Board decision that a worker is able to adapt to a suitable occupation, the Board will
follow up with the worker in two years and document the worker’s employment outcome. This
information will be provided to the Fair Practices Commission on an annual basis.

The Board may consider additional factors for Indigenous workers.
Recommendation #63
Section 239(2) of the Workers Compensation Act be amended to provide that vocational rehabilitation
decisions may be appealed to the Workers’ Compensation Appeal Tribunal.
Recommendation #65
It is recommended that long-term post-injury earnings and labour market participation become a key
measure to track and guide action on Vocational Rehabilitation assistance.
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PART VI: - SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF WORKERS AND EMPLOYERS
Recommendation #66
Establish An Independent Fair Practices Commission
i.
ii.

A complaints body be established with a wide mandate on the “ombudsperson model” and that this
ombudsperson body be external to the Workers’ Compensation Board.
It should have enough resources and expertise to address complaints in the area of assessments
and prevention as well as compensation.

The focus will be related to the Board’s administration's primary responsibility to carry out its statutory
obligations and its day to day decision-making in a fair, impartial and respectful manner.
Recommendation #67
The Workers Compensation Act (Act) be amended to establish the Office of the Fair Practices
Commission (Commission) and appoint a Fair Practice Commissioner (FPC) by the Lieutenant Governor
in Council independent from the Workers’ Compensation Board's (Board’s) administration and reporting
directly to the Board of Directors (BOD).
The Lieutenant Governor in Council appoint two Deputy Fair Practices Commissioners, one with expertise
in issues related to workers’ compensation legal and medical issues and one with expertise in assessment
and prevention issues. The FPC may delegate investigation of fairness issues involving those specialized
issues to the appropriate Deputy.
The remuneration of the FPC and all costs and expenses required for the administration of the
Commission shall be determined under the BC Public Service Act and regulation and paid out of the
Accident Fund as approved by the Minister responsible for the Board.
The FPC to have full authority to conduct thorough investigations and make recommendations to the BOD
and the Workers’ Compensation Appeal Tribunal (WCAT) on issues relating to systemic fairness.
The BOD or the chair of WCAT may refer an issue of systemic fairness to the FPC and the FPC will
provide a timely response to the referral. The FPC may also initiate an investigation into a systemic
fairness issue on his or her own initiative by giving notice to the BOD or WCAT that such an investigation
is under way.
Where issues of systemic fairness relating to statutory provisions arise the FPC have full authority to
undertake investigations and make recommendations to the Minister responsible for the applicable statute.
The Minister may refer an issue of statutory unfairness to the FPC and the FPC will provide a timely
response to the referral. The FPC may initiate an investigation into an issue of statutory unfairness on his
own initiative by giving notice to the Minister responsible that such an investigation is under way.
Where specific disputes arise relating to a specific worker, dependent or employer, the FPC or his or her
staff have full authority to make recommendations to the applicable department of the Board's
administration or the chair of WCAT. The FPC does not have the authority to direct the Board's
administration or WCAT to change a decision but may
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PART VI:

SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF WORKERS AND EMPLOYERS
(cont’d)

Recommendation #67 (cont’d)
recommend that the Board’s administration or WCAT reconsider a decision within the terms of the Act for
such reconsideration.
The Board's administration and the chair of WCAT may refer a fairness issue to the FPC and the FPC will
provide a timely response to that referral.
The FPC have the authority to establish programs to provide advice, assistance and advocacy services to
workers and employers including but not limited to the administration of the Workers’ Advisers Office
(WAO) and the Employers’ Advisers Office (EAO). It is recommended that the established WAO and EAO
offices be retained as separate from each other but report through the FPC and offer separate services to
each of their communities.
The FPC have the full authority to establish an education program to provide workers, dependents,
employers, the Board's administration and the general public on the hallmarks of administrative fairness
and the rules of natural justice as they apply to the workers’ compensation system.
The FPC shall within 7 days of receiving a complaint, or within a longer period determined by the FPC,
advise the worker, dependent or employer who has raised the fairness issue, that the appropriate avenue
to resolve the dispute is through the review and appeal systems and conclude the investigation on that
basis. Where the determination of the appropriate avenue to resolve the dispute is delayed beyond seven
(7) days, the additional time period to make that determination shall extend the period for filing a review or
appeal by that same period, so long as no party is prejudiced by that extension. The FPC may continue
an investigation of an issue in dispute including an issue of systemic fairness while a review or appeal
involving that issue proceeds.
Within six (6) months of his or her appointment the FPC shall establish a Code of Rights and Conduct
under the Act in consultation with representatives of workers and employers and endorsed by the BOD
and the Provincial Ombudsperson.
The FPC may make specific recommendations regarding the adherence or failure to adhere to the Code.
The practices and procedures carried out by the FPC and the Fair Practices Commission shall adhere to
the Code and systemic failure to do so may constitute just cause for removal by the Minister on the
recommendation of the BOD.
The Board shall continue the current Fair Practices Office (FPO) for six (6) months or a longer period as
determined by the BOD, to ensure an orderly transition to the new disputes resolution program
administered by the FPC and the FPO shall report to the BOD through the FPC during that period.
The FPC shall provide an annual report to the BOD and to the Minister and may also provide interim
reports on time sensitive issues. In addition, the FPC will issue a separate annual public report.
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PART VI:

SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF WORKERS AND EMPLOYERS
(cont’d)

Recommendation #71
An independent Medical Services Office (MSO) be established on the following basis:

A Medical Services Commissioner (MSC) be appointed by the Lieutenant Governor in Council for
the purpose of carrying out the business and affairs of the MSO. The MSC appointment should
be in accordance with the Public Service Act.

The MSO will be provided with the resources from the Accident Fund to provide the specified
services, including the hiring of support staff and administrative services. The MSO shall report to
the Fair Practices Commissioner (FPC) and share administrative arrangements with the office of
the Fair Practices Commission (Commission).

The MSO will administer and arrange the following services, set out in detail below:
o
Medical Case Conferences to work to resolve medical disputes (non-binding)
o
Medical-Legal Assistance and Reports
o
Arrange Independent Medical Examinations (IMEs) at the request of workers, employers, the
Board or WCAT.

The MSC, in consultation with the FPC and the Minister, will develop and publish policy,
procedure and rules for requesting and obtaining an IME, a medical report, assistance with
medical-legal requests, and case conference procedures. The MSC will also identify the
treatment of records and confidentiality in this assistance.

A key function of the MSO and MSC is to develop a roster of physicians with the capacity and
expertise to provide guidance and expert evidence in a timely way, on medical matters in the
compensation system.

The MSO will be funded from the Accident Fund. Costs for tests, assessments, medical reports
and IMEs will be charged under the claim for which they are conducted.
The MPO will issue an Annual Report that will be provided to the FPC and the Minister.
Recommendation #72
The Fair Practice Commission (Commission) operate as an umbrella oversight organization for the
Independent Medical Services Office (MSO), Workers’ Advisers Office (WAO) and the Employers’
Advisers Office (EAO). The organizations under the Commission umbrella will function independently but
may collaborate and coordinate actions to improve stakeholder confidence in the system.
Recommendation #73
The section 251 process remain the same until a policy question is referred to the chair of Workers’
Compensation Appeal Tribunal (WCAT). However, an amended version should provide:
a. If the chair of WCAT approves the policy, the chair’s decision (on policy alone or together with the
original appeal) may be the subject of a judicial review by either party to the appeal; and
b. If the chair concludes that the policy is not lawful, then the Board, in addition to the parties, has
standing to refer the matter to judicial review within the 60 days specified in the Administrative
Tribunals Act. In those 60 days, the Board may elect to seek a judicial review, change the policy
or let the policy lapse. If the matter is not referred to judicial review by the Board or either party
st
within the 60 days, then the impugned policy is of no force and effect, effective the 61 day after
the WCAT chair’s decision.
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PART VI:

SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF WORKERS AND EMPLOYERS
(cont’d)

Recommendation #74
I recommend that the Workers Compensation Act be amended to provide that the Board of Directors will
consist of:





3 employer representatives
3 worker representatives
3 public interest representatives of which one should be an actuary and one a healthcare
representative
a neutral Chair

president and chief executive officer remain a non-voting member of the Board of Directors.
Recommendation #75
I also recommend that the director of the Workers’ Advisers Office and the director of the Employers’
Advisers Office be included in the Board of Directors as non-voting members.
Recommendation #78
The Workers Compensation Act be amended to provide:
 A review of the compensation system may be systemic (a review of the whole system) or targeted
(review of specific topics or aspects);
 the Board of Directors (BOD) may request that the Minister appoint a review, and in this request,
specify whether the review should be systematic or one which targets specific areas;
 the Minister may initiate a review at any time but the interval between reviews must be no greater than
5 years.
 The terms of reference for all reviews must include a clear and transparent consultation process with
stakeholder consultation and public engagement inclusive of injured workers; and
The resources for the Review should be made from the Accident Fund.
Recommendation #81
That section 6(3) of the Workers Compensation Act be amended to read “If at the date of disablement, the
worker is or had been employed in a process or industry mentioned in the second column of Schedule
B….” the presumption will apply.
Recommendation #83
That the Workers Compensation Act (Act) be amended to provide that Bill 37 applies to all survivors under
the Act, including those claims which arise from workers injured prior to June 30, 2002.
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PART VII: - OTHER URGENT ISSUES
Recommendation #84
That the Workers Compensation Act (Act) be amended to provide that gradual onset musculoskeletal
injuries (MSIs) will be treated as personal injuries under section 5 of the Act and that Board policy then be
amended to provide:





for the adjudication of MSIs as personal injuries;
a GBA+ perspective as discussed;
an integration with the Prevention guidelines for MSI injuries
that Activity-Related Soft Tissue Disorder conditions now specified in Schedule B would have an
equivalent rebuttable presumption of work causation for the designated occupations but as a
personal injury.

Recommendation #87
That section 5.1(1)(b) be deleted from the Workers Compensation Act.
The term “mental disorder” is inappropriate and should be replaced by the term “psychological injury”. A
mental disorder is a potential subset of psychological injury, but mental disorder does not capture all
psychological injury.
Recommendation #88
The title of section 5.1 of the Workers Compensation Act should be changed from “Mental Disorder” to
“Psychological Injury”.
Recommendation #89
A short-term psychological injury may be accepted for a disability not to exceed ten (10) working days
without a Diagnostic and Statistical Manual of Mental Disorders (DSM) diagnosis by a psychiatrist or a
psychologist. Policy should set out a general requirement that longer-term psychological injury is expected
to be supported by expert opinion on DSM diagnosis and causal factors.
Recommendation #90
The word “predominantly” should be removed from section 5.1(1)(a)(ii) of the Workers Compensation Act.
Recommendation #91
Section 5.1(1)(c) of the Workers Compensation Act should be amended to read:




(c) is not directly caused by a decision of the worker's employer relating to the worker's
employment, including a decision to change the work to be performed or the working conditions,
to discipline the worker or to terminate the worker's employment.
Corresponding policy similar Saskatchewan Policy Injuries – Psychological (POL02/2017) at items
12-14 “Incidents – Workload and Interpersonal” should be used to model new policy.

Recommendation #92
That section 5.1(1.1) of the Workers Compensation Act be amended to apply to all workers who
experience a traumatic event or a series of traumatic events in and out of the course of work.
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PART VII: - OTHER URGENT ISSUES
Recommendation #93
Section 34(2) of the Workers Compensation Act (Act) be deleted so that there is no offset of Canada
Pension Plan disability benefits from awards under sections 22 and 23 of the Act.

PART VIII: - CONSULTATION WITH INDIGENOUS COMMUNITIES [NB: There are no
recommendations in Part VIII affecting Legislative Changes]

PART IX: - FUTURE TASK FORCES
Recommendation #101
The Ministry establish a Task Force to investigate and make recommendations on the methods of
compensation for permanent disability under section 23 of the Workers Compensation Act. The Task
Force should present its findings and recommendations not more than 24 months from its appointment.
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RECOMMENDATIONS: POLICY CHANGES ONLY
Recommendation
PART I: – FOUNDATIONS OF THE REVIEW [NB: There are no recommendations in Part I affecting
Policy Changes]

PART II: – ESSENTIAL ELEMENTS FOR WORKER-CENTRIC SERVICE DELIVERY ISSUES IN
BOARD CULTURE AND CASE MANAGEMENT
Recommendation #4:
That the Workers Compensation Act be amended to require the Board to develop and publish a Code
of Conduct.
That the Board develop a Code of Conduct for Fairness and Service for all stakeholders based on the
present Code for Employers and publish this Code on its website and all forms.
Recommendation #7:
That the Board develop policy about decision-making in Case Management System such that when a
worker’s recovery is deviating from a recovery profile, the Recovery/Return to Work Guideline is
removed or disregarded and the worker’s case will be adjudicated based on individual circumstances
considered, including whether additional investigation is required. The Board should further develop
policy to guide consistent practice in this area, especially about concussions.
Recommendation #8:
That the Board develop policies and procedures that facilitate and require production of the First Aid
report as part of the employers’ duty to report an injury.
Recommendation #12:
That the Board develop policy and practices to guide decision-makers in this new approach to health
care management during the life of the claim. Workers will have a choice in their health care provider
and the Board will supervise minimally and intervene only where the treatment is likely to impede or
delay recovery.
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PART II: – ESSENTIAL ELEMENTS FOR WORKER-CENTRIC SERVICE DELIVERY ISSUES IN
BOARD CULTURE AND CASE MANAGEMENT
Recommendation #18
That the Board amend policy item #34.54 to provide:
1. That in assessing whether or not a condition has stabilized or if there is a likelihood of change,
the Board must take into account the changes that would be possible with treatment and
consider the potential for change “with treatment”.
2. That the Board will determine whether or not the worker’s condition may be considered
“stabilized” after reviewing the medical evidence as a whole and based on a “whole worker”
approach. The Board may seek a medical assessment on this issue but the decision is an
adjudicative one.
3. That even if the worker is not receiving temporary wage loss benefits, the Board is required to
issue a decision when it considers that the worker’s temporary disability has ceased and
include one of the following decisions:
a) The worker is fully recovered; or
b) The worker’s condition is now considered to have plateaued, leaving a permanent
impairment. This decision must identify the accepted permanent conditions and referred
the case to Disability Awards for the worker to be assessed under sections 22 and 23 of
the Act.

PART III: – ADDITIONAL ISSUES IN SERVICE CULTURE AND CASE MANAGEMENT
Recommendation #23:
That following this amendment, the Board develop policy to address the “re-opening/re-injury” issue
similar to the former policy on this matter.

PART IV: – POLICIES AND PRACTICES THROUGH GBA+ LENS
Recommendation #34
It is recommended that compensation policy provide that a determination of status by the Assessment
Department is a finding of fact. Policy now allows for back-dating and cancelation of Personal Optional
Protection (POP) if there is evidence the Board is no longer liable for work-related injuries “for legal
reasons”. I recommend that this assessment policy be amended so POP can also be cancelled if there
is evidence that a “self-employed” worker (under POP) was actually a worker for another employer.
Recommendation #36
That Board policy and practice directives on bullying and harassment specify that identity issues may
create vulnerability or inequities in the workplace and this should be considered in identifying workplace
stressors contributing to a psychological injury.
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PART IV: – POLICIES AND PRACTICES THROUGH GBA+ LENS
Recommendation #37
That the Board develop policy and practice directives that specify that return to work plans must include
consideration of the worker’s disability and an assessment of the workplace duties from a GBA+
perspective.
Recommendation #46
That the Board’s policy division undertake a review of Board compensation policy as a whole from a
GBA+ lens.

PART V: - RETURN TO WORK
Recommendation #47
I recommend that the Board revise its Return to Work (RTW) policies and delivery service to accord with
the International Social Security Organization (ISSA) International Guidelines for RTW and the Seven
‘Principles” for Successful RTW which are the recognized best practices in return-to-work. Given that
policies are well developed by the ISSA Guidelines and in other jurisdictions, I recommend that the
revision of RTW services begin immediately and as much as possible within the current policy structure.
Recommendation #48
As the Board develops Return to Work (RTW) policies and practice directives, that they consider
following the model used in Alberta and other jurisdictions, which use policy to address many areas in
RTW and provide options and guidance to the parties.
Recommendation #53
That the Board establish a registry of employers with certified disability management programs. When
there is a worker with an injury who is employed by a “registered DM employer”, and
 that employer submits the Form 7 – Employer’s Report of Injury (F7) within 3 days of being
notified of the injury; and
 the employer is willing and able to offer Light Duties and engage in the Light Duty process
then
a.
b.

that employer will be assigned a Return to Work specialist (RTWS) on a provisional basis who
can begin to assist the parties before claim adjudication; and
that employer will be relieved of claims costs for that particular claim for the period of time
between the date of injury and the date of a determination by a RTWS regarding suitable Light
Duty arrangements (whether or not such duties can be arranged), unless the claim is denied.
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PART V: - RETURN TO WORK
Recommendation #56
All Light Duties’ arrangements be in writing and specify a time for review by the return to work specialist.
If the Light Duties result in a substantial change in the worker’s duties or conditions of employment, a
Temporary Work Assignment (TWA) form should be used.
Recommendation #58
That Board develop policy that specifies that if a worker has returned to an accommodated position with
a pre-injury employer through the Board’s Duty to Accommodate process and the accommodation ends,
the worker is entitled to additional Vocational Rehabilitation benefits to restore the worker’s capacity for
suitable employment in the labour market.
Recommendation #62
Vocational Rehabilitation plans should be informal agreements which can be adapted to changing
circumstances, including changing medical conditions. There is no formal restriction on the number of
plans although they do have to be realistic for the worker and have a reasonable probability of achieving
and sustaining the vocational goal over the long term.

PART VI: - SPECIFIC STEPS TO INCREASE THE CONFIDENCE OF WORKERS AND EMPLOYERS
Recommendation #80
That the Board establish an “Occupational Disease Advisory Committee” with a mandate to conduct an
inventory of Board practices in this area and recommend specific attention points for a targeted review or
legislative change.
This Committee be provided with the resources to retain the services of an “Independent Occupational
Disease Specialist” to advise on medical practices and current scientific research and issues in this area.

PART VII: - OTHER URGENT ISSUES
Recommendation #91
Section 5.1(1)(c) of the Workers Compensation Act should be amended to read:
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(c) is not directly caused by a decision of the worker's employer relating to the worker's
employment, including a decision to change the work to be performed or the working conditions,
to discipline the worker or to terminate the worker's employment.
Corresponding policy similar Saskatchewan Policy Injuries – Psychological (POL02/2017) at
items 12-14 “Incidents – Workload and Interpersonal” should be used to model new policy.
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PART VII: - OTHER URGENT ISSUES
Recommendation #94
The Chronic Pain Policy Review currently in progress with the Policy Regulation & Research Division
should include consideration of the ICD-11 Version of the International Classification of Diseases,
Including New Diagnostic Codes for Chronic Pain in the development of updating chronic pain policy.
The new policy should provide for an individual assessment and a range of possible permanent
impairments.
It is recommended that the Board develop a Practice Directive, effective immediately that :
-

for workers with chronic pain, that all necessary treatment to maximize their ability to RTW will
be carried out before a referral to Disability Award; and

-

for workers with serious permanent chronic pan, the Board may consider the claim under section
23(3) of the Act..

Recommendation #95
Policy item #41.00 should be amended to allow consideration of all relevant evidence regarding the
actual impact of the injury on the workers likely retirement date, including evidence after the date of the
injury.

PART VIII: - CONSULTATION WITH INDIGENOUS COMMUNITIES [NB: There are no
recommendations in Part VIII affecting Policy Changes]

PART IX: - FUTURE TASK FORCES [NB: There are no recommendations in Part IX affecting Policy
Changes]
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ATTACHMENT to RECOMMENDATION #1:
PREAMBLE AND STATEMENT OF PURPOSE
Preamble
Whereas the workers’ compensation system has benefited injured workers in British
Columbia since 1917 and continues to serve both workers and employers well;
And recognizing that the historic principles of workers’ compensation, namely the
collective liability of employers for workplace injuries, guaranteed, no fault
compensation for injured workers, immunity of employers and workers from civil
suits, should be maintained;
And also believing that improvements to the workers’ compensation system are
desired to ensure that the workers’ compensation system continues to meet the
changing needs of workers and more adequately reflects the true costs, in both
human and economic terms, of injuries arising out of the workplace and enable a
holistic approach to the rehabilitation of injured workers;
And whereas it is important to advance efficient strategies for the prevention of
workplace injuries;
And whereas the government has confidence in continuing to delegate to the
Workers’ Compensation Board the trusteeship of the compensation fund to manage
it in the best interests of its main stakeholders, namely workers and employers;
And whereas the commitment exists to promote a greater understanding of this
legislation, all efforts have been made to make this Act more readable.
Purposes
1

The purposes of this Act are:

(a)

to provide for an open and fair system of guaranteed, adequate compensation
for all workers or their dependents for work-related injuries;

(b)

to promote recovery from workplace injuries through early return to work,
appropriate health care as well as vocational rehabilitation, where required;

(c)

to maintain a solvent compensation fund managed in the interest of workers
and employers;

(d)

to provide for fair assessments on employers;

(e)

to provide an appeal procedure that is simple, fair, and accessible, with
minimal delays;
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(f)

to combine efforts and resources for the prevention of workplace injuries,
including the enforcement of health and safety law and regulation;

(g)

to establish a board of directors, with equal representation from workers and
industry and a neutral chair to administer workers’ compensation, health and
safety for all industries; and

(h)

to ensure that workers, dependents of deceased workers, and employers are
treated with compassion, respect, and fairness.
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ATTACHMENT to RECOMMENDATION #58
STATUTORY LANGUAGE FOR THE DUTY TO ACCOMMODATE PROVISIONS IN THE
WORKERS COMPENSATION ACT.
These are suggested models for amendments to the Workers’ Compensation Act to provide for
the duty to accommodate.
2.
That the Act set out the condition which triggers the worker’s right of return. I recommend
that language similar to that of sections 97(1) and (2) of the Nova Scotia statute be used
as this wording protects workers with psychological disabilities more than the wording in
other Acts. For greater specificity, this section is set out below.
Nova Scotia
s.97

3.

Duty of employer on receiving notice
(1)

The employer, immediately upon receiving actual notice, or notice
from the Board pursuant to Section 96, that a worker is able to
perform the essential duties of the worker’s pre-injury employment,
shall offer to reinstate the worker in the position the worker held on
the date of the injury.

(2)

Where the Board is satisfied that the employer is unable to
reinstate the worker pursuant to subsection (1), the employer shall
offer to provide the worker with alternative employment with the
employer.

The Act should set out the conduct expected of employers and workers. The Acts in
Alberta, Ontario and the Yukon are almost identical, and I recommend this wording for the
Act in British Columbia. For example:
Alberta
88.1 Obligation to return injured workers to work
(17) The employer of an injured worker shall cooperate in the early and
safe return to work of the worker by
(a)
contacting the worker as soon as possible after the accident
occurs and maintaining communication throughout the period
of the worker’s recovery and impairment,
(b)
attempting to provide suitable employment that is available and
consistent with the worker’s functional abilities and that, when
possible, restores the worker’s earnings payable to the worker
on the date of the accident,
(c)
giving the Board such information as the Board may request
concerning the worker’s return to work, and
(d)
doing such other things as may be prescribed by the Board.
(18)

The worker shall cooperate in the worker’s early and safe return to
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work by
(a)
contacting the worker’s employer as soon as possible after the
accident occurs and maintaining communication throughout the
period of the worker’s recovery and impairment,
(b) assisting the employer, as may be required or requested, to
identify suitable employment that is available and consistent with
the worker’s functional abilities and that, when possible, restores
the worker’s earnings payable to the worker on the date of the
accident,
(c) giving the Board such information as the Board may request
concerning the worker’s return to work, and
(d) doing such other things as may be prescribed by the Board.

4.

The Act should specify the content of the duty to accommodate. I recommend the
language in the Manitoba and Ontario Act (almost identical) which confirm the worker’s
right to return to suitable alternative employment where disability prevents a return to a
pre-injury job. For example:
Manitoba
49.3(4) Duty to Accommodate
The employer must accommodate the work or the workplace to the
needs of the worker to the extent that the accommodation does not
cause the employer undue hardship.

5.

The B.C Act shall include a definition of “suitable” employment by incorporating the
definition of “suitable” now found in Policy #40.12 RSCM II. This will give continuity to the
compensation system’s treatment of this issue and also specificity.

6.

I recommend that particular classes of workers are exempted from the application of the
return to work provisions, including:
a.
Worker employed by “smaller” employers with 20 or fewer workers as provided in
the Ontario Act172; and
b.
Workers who are declared or deemed to be “workers” under the Act.
Similar provisions are contained in other jurisdictions. For example:

172

In B.C. in 2019, there are over 245,000 employers; over 90% are employers with less than 20 full time
workers. IR 26
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Ontario
41(2)
Exception
This section does not apply in respect of employers who regularly employ
fewer than 20 workers or such classes of employers as may be
prescribed. 1997, c. 16, Sched. A, s. 41 (2).

7.

8.

I also recommend that section 96 provide that the Board has exclusive jurisdiction to
determine the number of workers an employer has for the purpose of this new provision.
Many Acts exempt construction workers from the application of the DTA under a
compensation Act. These provisions predate Caron. I recommend that there be further
consultations with the stakeholders in the construction industry before including such an
exclusion in the Act.
The Act should specify that the Board is empowered to determine the fitness of a worker
to RTW or to take suitable work and to make a determination on its own motion or at the
worker’s request as to whether an employer is meeting the duty to accommodate. For
example:
Manitoba
49.3(7) If the worker and the employer disagree about the worker's fitness to
return to work, the board must determine
(a) if the worker has not returned to work with the employer, whether the
worker is medically able to perform the essential duties of the
worker's pre-accident employment or to perform suitable work; or
(b) if the board has previously determined that the worker is medically
able to perform suitable work, whether the worker is medically able to
perform the essential duties of the worker's pre-accident employment

9.

The Act should indicate the duration of the accommodation. There is significant variety
among the jurisdictions on this issue. I recommend the language of the Alberta Act which
does not specify a particular date. For example:

Alberta
88.1(16) An employer is obligated under this section until the date on which the
worker declines an offer from the employer to reinstate the worker that,
in the opinion of the Board, complied with this section.
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10. I recommend that the Board have certain enforcement provisions, including penalties
and payment to the worker, and a rebuttable presumption that if an accommodation or
an accommodated worker is terminated by an employer, the employer is presumed to
have not complied. Such provisions would include the following:
a) The Board’s power to monitor the accommodation:
Ontario
40(5)
The Board may contact the employer and the worker to monitor their
progress on returning the worker to work, to determine whether they are
fulfilling their obligations to co-operate and to determine whether any
assistance is required to facilitate the worker’s return to work. 1997,
c. 16, Sched. A, s. 40 (5).

b) Presumption of non-compliance, if employer discharges an accommodated a worker
Ontario
41(10) If an employer re-employs a worker in accordance with this section and
then terminates the employment within six months, the employer is
presumed not to have fulfilled the employer’s obligations under this
section. The employer may rebut the presumption by showing that the
termination of the worker’s employment was not related to the
injury. 1997, c. 16, Sched. A, s. 41 (10).

c) Penalty and payment to worker:

Ontario
41(13)

11.
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If the Board decides that the employer has not fulfilled the employer’s
obligations to the worker, the Board may,
(a) levy a penalty on the employer not exceeding the amount of the
worker’s net average earnings for the year preceding the injury; and
(b) make payments to the worker for a maximum of one year as if the
worker were entitled to payments under section 43 (loss of
earnings). 1997, c. 16, Sched. A, s. 41 (13).

As provided in many Acts, this DTA is a floor, not a ceiling, and that if a collective
agreement provides a greater reinstatement provision, the agreement prevails. The
language of the Alberta and Ontario Acts are recommended. For example:
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Alberta
88.1(15) If the employer’s obligations under this section provide the worker
greater reinstatement terms than does a collective agreement that is
binding on the employer, this section prevails over the collective
agreement except that this subsection does not operate to displace the
seniority provisions of the collective agreement.

12.

Many jurisdictions provide for dispute resolution mechanisms around the issue of a
“suitable accommodation”. Given that the importation of this DTA will have some impact
on the nature, complexity and number of disputes about this matter, I recommend a ‘made
in B.C. approach” for an expeditious and expert dispute resolution process. In summary,
where a dispute arises about whether the Board’s determination that an accommodation is
“suitable”, the worker or the employer or the Board may request an informal dispute
resolution process prior to the Board issuing a decision confirming the accommodation. If
there is a request, the Board shall refer the matter to the Labour Relations Board (LRB) to
conduct a non-binding investigation and mediation with a Settlement Office appointed by
the LRB. If the dispute is not resolved, the Settlement Officer will issue a report and the
Board will issue a decision taking the report into account.
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APPENDIX 1: TERMS OF REFERENCE
Whereas the Workers Compensation Act (the Act) was born out of a compromise between BC’s
workers and employers in 1917, where workers gave up the right to sue their employers or
fellow workers for injuries on the job in return for an employer funded no-fault insurance system;
And whereas the last comprehensive review of the Act took place in 2002, and the last
significant amendments to the Act were made in 2002 and 2003;
And whereas there have been significant changes in workplaces, the economy and the
workforce of British Columbia over the past 16 years;
And whereas the Premier’s July 2017 mandate letter to the Minister of Labour includes the
following direction:
Review and develop options with WorkSafeBC to increase compliance with
employment laws and standards put in place to protect the lives and safety of
workers.
And whereas the Confidence and Supply Agreement from May 2017 contains the following
commitment at Section 2 (d):
Improve fairness for workers, ensure balance in workplaces, and improve
measures to protect the safety of workers at work so that everyone goes home
safely and that workers and families are protected in cases of death or injury.
And whereas the Minister has directed the chair of the Board of Directors of WorkSafeBC to
effect a systemic culture shift to ensure the workers’ compensation system is more “worker
centred”, that injured workers be treated with compassion, respect and dignity, and that
increases confidence in the system;
And whereas the Minister has supported this systemic culture shift by:
4. Refreshing the Board of Directors of WorkSafeBC, including a new chair.
5. Clearly articulating the needed culture change within WorkSafeBC itself to improve
services, with a focus on injured workers who need care, compassion and respect while
they recover.
6. Directing the WorkSafeBC Board to remind employers of their responsibilities and
accountability to reduce workplace injuries and death under the Act and
the Occupational Health and Safety Regulation (OSHR).
7. Directing the WorkSafeBC Board to review its Rehabilitation and Claims Services
policies to determine if there are policies that could be amended to ensure a workercentred approach which resulted in a report published on April 25, 2018 by Paul Petrie
entitled “Restoring the Balance: A Worker-Centred Approach to Workers’ Compensation

APPENDIX 1: TERMS OF REFERENCE

| 285

NEW DIRECTIONS:
WCB Review 2019
Policy”. The report contains 41 recommendations for change which has led to the
development of a workplan to engage interested stakeholders in a process to implement
as many of the recommendations as possible. Stakeholder consultation is underway on
the 2019-2021 workplan.
8. Amending legislation (Bill 9-2018) to add a presumption for first responders who
experience trauma as a result of their work and which results in a diagnosed mental
health injury/disorder.
9. Considering development of a regulation to expand coverage for the Bill 9 presumption
to other occupations, including nurses and dispatchers (and call-takers) who support first
responders.
10. Directing the WorkSafeBC Board to prepare a report on the background and options
available to WorkSafeBC under the WCA to manage the unappropriated balance in the
Accident Fund.
11. Leading a cross-ministry working group, with involvement and input from WorkSafeBC,
to better protect people and the environment from the dangers of asbestos. A report for
consultation and input was released December 19, 2018.
12. Working to review how government, WorkSafeBC, and the Criminal Justice Branch
should respond to serious injuries and fatalities of workers in light of Bill C-45 (2004).
13. Working to support WorkSafeBC’s implementation of a 5-year prevention strategy as
part of its Strategic Plan to reduce workplace injury, disease and death and have BC
become the safest jurisdiction in Canada for workers.
Now, therefore, the Minister directs that a review of the workers’ compensation system be
undertaken as follows:
1.

Subject to further direction from the Minister of Labour, the review will assess the
following specific issues:
a.
b.
c.

d.
e.

f.
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The policy and practices used in the workers’ compensation system relating to
supporting injured workers return to work.
An evaluation of current WorkSafeBC policy and practices through a Genderbased Analysis Plus (GBA+) lens.
Modernizing WorkSafeBC’s culture to reflect a worker-centric service delivery
model. This model should incorporate a best practices, research-supported
approach to managing physical and mental injuries caused by the workplace.
Recommendations dealing with issues related to the improved case
management of injured workers.
What specific steps are required to increase confidence of workers and
employers in the workers’ compensation system, including but not limited to the
Fair Practices Office, and in the other services provided by WorkSafeBC.
Whether there are any other urgent compensation issues that were not
addressed in the final report to the Board of Directors of WorkSafeBC on how to
manage the unappropriated balance in the Accident Fund.
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2.

A report will be provided to the Minister by September 1, 2019 and may include
recommendations for amendments to the Act.

3.

The review will be undertaken by an individual (Janet Patterson) with expertise in the
workers’ compensation system, who is appointed by the Minister and who will approach
the review in an independent, impartial, and balanced manner.

4.

The funding for the review, including the reviewer’s compensation, will come from
WorkSafeBC and will be administered by the Minister of Labour. WorkSafeBC will
provide administrative and research support to the review.

5.

The reviewer will determine their own procedures, including the format for reporting out
to the Minister and communications with stakeholders. It is expected that the review will
engage in consultations with and receive submissions from interested employer and
union/worker stakeholders from all regions of the province, including hearing from
injured workers who choose to come forward to the reviewer. The reviewer will work with
the Ministry to design the stakeholder consultation process.

6.

The reviewer will provide a draft of the final report to the Minister of Labour to review and
provide input on prior to finalizing the report. The Minister of Labour will make the final
report public after a reasonable period of time to review and consider it.

Given under my hand this 4th day of March, 2019.

Honourable Harry Bains, Minister of Labour
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APPENDIX 2: RESUME AND REVIEW TEAM PROFILES
Janet Patterson, Reviewer
Janet Patterson has been practicing law in the B.C. workers’ compensation system context for
more than 17 years.
Janet was an adjudicator at the Public Service Appeal Board in the 1990s. In 2001, she joined
the Appeal Division of the Workers͛ Compensation Board as an Appeal Commissioner. She was
appointed Vice Chair of the newly created Workers’ Compensation Appeal Tribunal and served
as a Vice Chair and Deputy Registrar from 2003 to 2005.
In 2005, Janet joined the law firm of Rush Crane Guenther, where she represented workers in
complex compensation appeals at all levels and in a variety of related proceedings, including
discriminatory actions, section 257 applications, arbitration, disability appeals and Canada
Pension Plan appeals. She was the co-chair for the 2016 Continuing Legal Education session
on workers’ compensation.

Jim Parker, Review Researcher and Writer
Jim Parker has worked as a worker representative in the workers’ compensation claims and
appeal system for over 25 years. Jim was a forest industry trades person in the 1980s when he
added to his experience first aid attendant then safety committee chair. He then moved up to
safety director and representative on provincial and national bodies.
Jim has been active in the development and consultation on OH&S and compensation
regulation and policy as well as OH&S education and training. Jim moved to the public sector
healthcare field in 2003 where he is a representative of workers in claims and appeals. Jim has
been actively engaged in compensation policy prior to working with the WCB Review 2019 in
April 2019.
Donna Hanson, Review Coordinator
Donna has worked within the workers’ compensation appeal system for 32 years, commencing with the
Appeals Administration Department in 1987. The Appeal Division was formed in 1991 due to the
recommendations made within the Munroe Report. Donna provided executive support to the Appeal
Division Manager, the Deputy Chief Appeal Commissioner and then the Chief Appeal Commissioner until
2003 when the appeal structure changed again – this time due to the implementation of the Winter
Report. The Workers’ Compensation Appeal Tribunal (WCAT) formed in 2003, and Donna served as the
Senior Executive Assistant to the Chair until 2006. Now, she serves as a WCAT Appeal Coordinator.
Donna is thankful to Janet Patterson for the invitation to work on this important and timely Review of the
workers’ compensation system, and to WCAT for allowing the opportunity to do so.
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Doreen Russell, Review Administrator
Doreen began her career in workers’ compensation field in June 1989. She worked in Disability Awards
Department and the Compensation Services Division until January 1992 when she became the
Administrative Assistant for the Secretariat for Regulation Review. In 1998 she transferred to the Appeal
Division as a Secretary. Shortly after joining the Appeal Division she became an Appeal Officer. In 2003,
when the Workers’ Compensation Appeal Tribunal came into being, Doreen transferred to the tribunal
and continued working as an Appeal Coordinator until her retirement in December 2016.
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APPENDIX 3: PUBLIC CONSULTATION PROCESS – OVERVIEW AND PUBLIC
HEARING SCHEDULE
The Terms of Reference (TOR) established by the Minister of Labour for this Review set out:
It is expected that the review will engage in consultations with and receive
submissions from interested employer and union/worker stakeholders from all
regions of the province, including hearing from injured workers who choose to come
forward to the reviewer. The reviewer will work with the Ministry to design the
stakeholder consultation process.
o

To meet the mandate for wide public consultation, the WCB Review 2019 (Review)
held early information meetings with key stakeholders and then launched a public
website with Engage BC on May 24, 2019. The website provided the dates and
registration process for public hearings, an online questionnaire, and a process for
making written submissions before the close of public engagement on July 19, 2019.
This process is summarized below.

One of the TOR was to identify “urgent issues” in the compensation system which were not
otherwise addressed by the Boygo Report. 173 At an early stage, the Review determined that
new matters could well arise in the public consultation which would be “urgent” but may not
have been clear to stakeholders at the outset. Therefore, it was determined that after the public
consultation concluded on July 19, 2019, there would be a second round of consultations for
key stakeholders on “new issues” which arose in the public process.
There was also an additional opportunity for stakeholders to comment on the Bogyo Report,
once it was released.

Part I: Public Consultation (May 24 to July 19, 2019)
Public Hearings
Hearings were originally scheduled in 14 locations between June 14 to July 19, 2019. The
locations and dates were:

173

The December 6, 2018 report “Balance. Stability. Improvement. Options for the Accident Fund”
(Bogyo Report) prepared by Mr. Terrance J. Bogyo was referenced as part of the TOR for this Review but
was not available to stakeholders until July 18, 2019.
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CITY

DATE(S)

Surrey

Friday, June 14, 2019
Saturday, June 15, 2019

Castlegar

Monday, June 17, 2019
Tuesday, June 18, 2019

Nanaimo

Thursday, June 20, 2019

Campbell River

Friday, June 21, 2019

Vancouver

Monday, June 24, 2019
Tuesday, June 25, 2019

Chilliwack

Thursday, June 27, 2019

Williams Lake

Tuesday, July 2, 2019
Wednesday, July 3, 2019

Kamloops

Thursday, July 4, 2019

Cranbrook
(Conducted via teleconference)

Monday, July 8, 2019
Tuesday, July 9, 2019

Kelowna

Wednesday, July 10, 2019

Victoria

Thursday, July 11, 2019

Fort St. John

Monday, July 15, 2019
Tuesday, July 16, 2019

Prince George

Wednesday, July 17, 2019

Terrace
(Conducted via teleconference)

Thursday, July 18, 2019
Friday, July 19, 2019

Participants were asked to register before the hearing and were given a specific hearing time
slot of 20 minutes. They could use the hearing time to make their presentation, share the time
with others, and/or provide written submissions. All public hearing presentations were digitally
recorded and are part of the Review record.
In some circumstances, some participants were given an opportunity to participate in the public
process by teleconference when in-person participation was not practicable. In these cases, the
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teleconference was recorded and if practicable, held in the scheduled public venue. In two
locations (Cranbrook and Terrace), the hearing slots were all conducted by teleconference due
to low registration numbers.
In total, the Reviewer heard 210 public presentations, all of which were digitally recorded and
are being held as part of the Review record. The participants were in the following categories:
Workers:
Family Members:
Union / Representatives:
Employers:
Others:

160
10
30
2
8

Of these 210 public presentations, 172 participated in person and 38 presented by
teleconference.
In addition, the Review heard from 10 participants who asked for, and were granted, anonymity,
according to agreed criteria. These presentations were not recorded.
Questionnaires
The Review consulted with individuals who conducted questionnaire surveys as part of their
stakeholder consultation during the recent Alberta Workers’ Compensation Review. 174 These
individuals generously provided advice, guidance and “lessons learned”. The Review then
worked with the Ministry and a consultant with expertise in questionnaire design to develop a
single questionnaire for multiple stakeholders. Between May 24 and July 19, 2019, 1980
questionnaires were completed with the responses received from the following categories:

Workers:
Family of Injured Worker:
Family of Deceased Worker:
Employer:
Self-Employed
Health Care Professional:
Concerned Citizen:
Other:
TOTAL

878
140
8
313
28
207
216
190
1980

174

Working Together. Report and Recommendations of the Alberta Workers' Compensation Board
(WCB) Review Panel. Government of Alberta, June 2017
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Written Submissions
In the public consultation process, the Review received 174 written submissions (totaling 1,535
pages). The breakdown of the written submissions, by source, is outlined as follows:
Workers:
Family of Worker:
Worker Representative:
Employer and/or Representative:
Other:

75
7
30
44
18

Part II: The Bogyo Report (July 18 to 30, 2019)
A number of stakeholders raised questions about the December 6, 2018 report “Balance.
Stability. Improvement. Options for the Accident Fund” (Bogyo Report) prepared by
Mr. Terrance J. Bogyo, as this report was referenced in the Review’s TOR. Since the Boygo
Report was not publicly released until July 18, 2019, key stakeholders were provided with an
opportunity to make a submission on the Boygo Report, on the understanding that the Review
would simply forward these submissions to the Ministry and not otherwise comment.
Part III: Key Stakeholders and “New Issues” (August 8 to September 11, 2019)
o

As agreed, the Review provided key stakeholders with a list of “new issues” which
arose in the course of public consultations. The list was originally provided on
August 6, 2019, and then amended on August 8, 2019 to correct some items on the
list as they had already been addressed in the Boygo Report. The amended August
8, 2019 version of the “new issues” is attached (Attachment 1).

This list was provided to the following key stakeholders: Board of Directors of WCB;
BC Federation of Labour; participating non-affiliated unions (BC Nurses’ Union, UNIFOR, Public
and Private Workers of Canada (PPWC), Greater Vancouver Regional District Employees’
Union (GVREDU) and Christian Labour Association of Canada (CLAC)); Employers’ Forum;
Workers’ Advisers Office; Employers’ Advisers Office; and the Workers’ Compensation Appeal
Tribunal (WCAT).
o

On August 14, 2019, the Employers’ Forum withdrew from participation in the
Review for reasons it set out in an August 14, 2019 public letter.

The Review held stakeholder consultations with the other key stakeholders as agreed.
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APPENDIX 4: INDIVIDUAL STORY – “IN THEIR OWN WORDS”
(INCLUDED IN THIS REPORT AND USED WITH SIGNED PERMISSION
FROM WORKER AND WORKER’S WIFE)
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APPENDIX 6: SUBMISSIONS POSTED TO ENGAGE.GOV.BC.CA
(SEE “GUIDELINES” ON NEXT PAGE
Arrow Transportation Systems Inc.
Baillie & Associates Consulting Ltd
BC Agriculture Council (BCAC)
BC Care Providers Association
BC Chamber of Commerce
BC Council of Forest Industries (COFI)
BC Federation of Labour
BC Ferry & Marine Workers' Union
BC Government Employees’ Union (BCGEU)

Employers’ Forum

BC Greenhouse Growers' Association
BC Hotel Association

Hershler, Dr. Cecil

BC Maritime Employers Association (BCMEA)

ILWU Ship & Dock Foremen Local 514

BC Nurses’ Union (BCNU)

Independent Contractors
& Businesses Association
Int’l Longshore & Warehouse Union, Local 500

BC Pork Producers Association (BCPPA)
BC Poultry Association
BC Rapid Transit Company Ltd. (BCRTC)
BC Road Builders and
Heavy Construction Association
BC Teachers’ Federation (BCTF)
Boilermakers Lodge 350
Business Council of BC
Canada West Ski Areas Association
Canadian Centre for Policy Alternatives
(CCPABC)
Canadian Federation of Business (CFIB)
Canadian Pacific Railway
Canadian Union of Postal Workers (CUPW),
including Columbia River Local
Canadian Union of Public Employees (CUPE)
CMAW Local 2300

Harrison O'Leary Lawyers LLP
Health Sciences Association
Hebert, Rick
Hospital Employees’ Union (HEU)

Judith C. Lee Law Corporation
Lisa Jennings
Mechanical Contractors Association /
ESC Automation Inc.
Morgan Creek Tropicals Ltd.
Morneau Sheppell,
Workers’ Compensation Services
Movement of United Professionals (MoveUP)
NBM Group
Office of the Ombudsperson
Paul Petrie
Profloral Express Ltd.
Progressive Contractors Association
of Canada (PCA)
Randhawa Farms
Retail Council of Canada (RCC)

Coast Mountain Bus Company
Community Legal Assistance Society
Compass Group Canada
Construction Maintenance and Allied
Workers (CMAW) Locals 1998 & 2300
Council of Construction Associations (COCA)
Doctors of BC/WorkSafe Liaison Committee/
and Projects and Innovations Committee
Employers' Advisers Office

APPENDIX 6:

Federation of Post-Secondary Educators of BC
(FPSE)
Greater Vancouver Board of Trade

Sofina Foods Inc.
UNIFOR, including Locals 592, 2301 and 3000
Union of BC Performers/ACTRA
United Steelworkers (USW) District 3, Local 2009
Vancouver Regional Construction Association
Workers' Advisers Office
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GUIDELINES FOR FORMAL SUBMISSIONS
All British Columbians, including employers, employees, organizations, professionals, and
Indigenous communities, were invited to make written submissions to Info@wcbreview.ca
before July 19 at 4:00 pm.
Written submissions in Word or PDF were requested to include:



The name and purpose of the organization (if applicable).
The connection to the workers’ compensation system.

Only submissions that met the following criteria were posted publicly:

1.

2.
3.
4.
5.
6.
7.
8.

Does not contain profanity or content that is defamatory, threatening, hateful, personally
disparaging, harassing, indecent, vulgar, obscene, illegal, immoral or sexually explicit
(partially masking profanity or other unacceptable language by substituting asterisks or
other symbols into a word is not acceptable if the word remains recognizable);
Does not appear to, or actually, infringe the copyright, trade-mark, right of privacy, right
of publicity or any other intellectual property or other proprietary right of any third party;
Does not contain information about, or images (e.g., photographs, videos or illustrations)
of, any person other than the person submitting the content;
Does not advertise any product, person or organization, or direct attention to another
website for personal gain;
Does not provide links to, or information about, other sites that contain unlawful,
objectionable or inappropriate content;
Does not make unproven or unsupported accusations against individuals, groups or
organizations;
Does not appear to be spam-like messaging, a repeat posting or a template letter writing
campaign; and
Is not far off-topic.

All submissions were read and considered as part of the review. Please note individual or
personal submissions were not posted publicly to ensure that the confidential nature of the topic
is maintained.
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APPENDIX 7: SUMMARY OF QUESTIONNAIRE RESPONSES
Question 69 of the survey asked, “What are your primary concerns or comments about workers’
compensation in B.C.?” The following is a condensed summary of some randomly selected responses
received from each of 6 stakeholder categories:
 General
 Health Care
 Injured Workers
 Self-Employed
 Employers
 Family or Friend of Deceased Worker
 Family or Friend of Injured Worker
[NB: All responses have been reproduced as written.]

GENERAL PUBLIC:
456

Not enough random inspections of worksites, not enough investigation to verify a worker is
truthful, big corporation paperwork drowning the reality of onsite worker training

486

WCB exists to ensure works are safe on the job, and compensated when workplace injuries
occur. However, it appears to be an entity with a vast surplus of funds due to the rigid and unfair
policies it adheres to, at the expense of injured BCers.

846

I think the system is fair and that the public tends to hold misconceptions about how it works. I
hold WorkSafeBC in high regard.

1561

Investigations should be implemented more on injured workers at the worksite, and
accommodation (staying in a camp) health and wellness of employees as employers ignore the
state of accommodation at the worksite.

2496

I am deeply concerned that the current workers compensation system is a box check, a legally
required system but not a meaningful safety net. Workers Compensation should be a comforting
protection that allows us to feel secure, but instead it just feels like a morally grey operation solely
designed to protect from liability and to save as much money as possible. I fear getting injured or
developing an occupational disease not because of the pain and suffering it may cause, but
because of the legal and psychological pain that dealing with workers compensation may cause.

2536

It often feels like worksafe only exist for liability reasons and not as a safety net for employees. I
fear dealing with the psychological and legal repercussions of workers compensation even more
than the physical pain an occupational disease or physical injury would cause.

3256

The need to investigate fraudulent claims and employees that take advantage or make false
claims and still are able to be compensated from WCB

3671

Many employers are not knowledgeable about the Workers Compensation Act and the
obligations employers have to employees. Even those who might be knowledgeable have little
regard for the Act, or employees. This is especially true in retail, restaurant, fast food, cleaners,
most small, non-unionized industries.
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5461

7686

The Workers Compensation Board is far to willing to bend to employers needs. Exemptions are
often given out and past BC governments have defunded WCB to the point of failure. WCB could
start bringing back workplace protections for late night workers instead of supporting a set of
rules that only protect money and merchandise.
1 limit Excessive overtime, it is cheaper to work more hours then higher more workers or overtime
has no benefits associated to wage .there is a increase in mental health problems and no rest is
a factor.
2 provide history behind WorkSafeBC rules to provide context, for work safe officers and public
(training)
3 stricter rules with Multi employer worksites, to protect both parties.

11171 The first question here about my connection to the topic is too presumptuous. I am interested in
this because I or someone I love might need assistance one day. My concern is that help will be
there and easy to access if I need it. That what I pay in on is accessible to anyone in BC with
legitimate need.
11201 It's 100% arbitrary Workers Compensation in BC unlike many other jurisdictions are the judge,
jury and executioner!
13511 I believe the additional changes ongoing to further accept claims with less and less supportive
evidence/proof of employer responsibility is getting out of hand. Yes employers are responsible
for the safety of all their employees in the course of their employment/on employer grounds, but
like all things these days we are going too far 'left'. We are no longer taught personal
responsibility, self-awareness or general common sense, now everything is someone else's fault most especially if we can benefit from the occurrence.
14006 Needs to be clear about who should contact, when to contact, why to contact. Prompt response
times. Ability to have an advocate assist if needed.
15616 I would say that BC workers Compensation has always followed a reactive than proactive attitude
when it comes to concerns and benifits of working employees. This is merely financial or you
would be of the opposite mind. The saying goes in All insurance place "its cheeper if your dead
than if you alive". Safety should be first in all aspects, if you job entails possible conflict or
violence, more should be done to protect and cover for mental stress .
16011 As a bus driver to find out violence is just part of our job is ridiculous. Every work in this province
should not have to put up with violence.
16336 The burden of proving the injury occurred at work lays on the worker. if a claim is rejected by WCB
medical billing should automatically get paid by MSP rather than going back to the worker to pay.
Injury generally is difficult to prove. WCB has stated that pain is not an injury and pain by itself is
no reason not to go back to work
16871 Violence should not be considered "normal" for a bus driver.
17051 That the adjudicators have way to much control, they should not be able to over ride Doctors.
Work safe should be protecting workers not causing them to be bankrupt because they were
injured at work.
17256 The denial of an injury claim for bus drivers after assault. There should be a claim for bodily injury
as well as mental injury. Assault should not be considered a part of any job no matter what the
position.
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17526 They should really believe the persons primary care physician.
17546 I am concerned about workers who experience violence at the hands of the public. I am
concerned about workers who experience PTSD. I am concerned about workers who experience
harassment and sexual harassment at work, which is more common for women, people of colour,
people with disabilities, and people who are LGBTIAQ2+
17561 When the workers are hurt, they should be fairly compensated for it.
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HEALTH CARE PROVIDERS:
1401

I am in a position where I observe the interaction of injured workers by Worksafe health care
providers. Medical decisions are being made without first speaking with the worker. The opinion
of family members & the physician are dismissed.
GRTWs are being created without collecting the full medical background.
If I behaved in this manner, I would lose my licence to practice as a provider.

1951

There is no oversight of the power imbalances between the injured worker and workers
compensation. I am aware of many people who were denied compensation and it destroyed their
lives. Medicating frustrated and depressed workers because they are unable to return to their
former employment has been great for the drug companies and salaries of worker compensation
employees but devastating to the families whose lives are affected

5871

I have heard repeated stories about how the WCB is not client centered, client's symptoms of
anxiety and stress often worsen when dealing with WCB instead of improving, clients express
that the process of dealing with WCB can "be a full time job" with very little help and
understanding on WCB's end. Client's feel as though it is them "versus WCB" when trying to
receive compensation for a claim. Two separate clients expressed wishes that they had gone to
a lawyer before submitting a WCB claim and state that they "felt duped by employers who are just
covering their own interests." I have heard positive results from the Brain injury rehab program
however.

6951

I think the staff need a better understanding of trauma-informed care. I've had claims denied
because they did not understand the impact of a traumatic incident at work or why there was a
delay in submitting a claim - sometimes trauma is minimized at first or it takes a while for the
symptoms to develop. They are more accepting of physical injury claims and need to learn more
about psychological injuries.

10141 Having medical proof of injury thru diagnostics being blatantly ignored by WCB. And not believing
medical opinion or facts.
12506 Assessments of injured workers are often only from paper reviews or one assessment. Patients
have never had freedom of access to the services most appropriate for them and I have
experienced several times that patients are denied alternative care, or are told they are fit to
return to work without an independant assessment. Workers compensation limits care and
patients have no legal representation to dispute their decisions.
13616 It seems that for certain diagnosis, some patients are approved and some are not. If I write a
specific letter as to why I think a worker should be covered by WCB, with detailed medical
information about the work and the disease, it doesn't seem to make a difference or be
considered. It causes me frustration because although these cases are rare, they do happen, and
I think my specialist medical opinion should matter. Also, there seem to be delays in approval for
surgery, which pushes me outside the 40 day window, and then WCB refuses to pay the uplift. So
I have to bring patients in for followup that is unnecessary just to should that the surgery was
done within 40 days of my last interaction with the patient. Lastly, patient often travel to see me.
Some of them are more than 6 hours away. WCB does not allow telephone followup which is
unfortunate.
13716 For physicians, payment delays and refusals. This doesn't make the physicians want to work with
WSBC For patients, the too frequent change in their caseworker. This has improved but for
complicated cases this is detrimental. Staff help and attitude has improved over the years.
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13731 I have had several patients with repetitive strain injuries who are disregarded by WSBC. They
require long perods of time off which is financially crippling. I realize it is difficult to determine the
actual injured from the charlotans but it has been frustrationg for my patients
14506 Need more communication between physicians and the medical advisors, will improve community
physician education on WCBC medical ressources etc. Recommend having a « WCB Race Line
»
14601 I am a Physiatrist. My primary concerns revolve around the lack of training of case workers. The
lack of case summaries from case workers for patient whom are referred to me; the lack of
interaction with case workers in complex cases that need series visits to clarify the diagnosis and
treatment plan, the lack of responsibility that the case workers take for their decisions and their
general ignorance of my recommendations while trying to accelerate the return to work process. I
have never had a case worker ask for my advise, call me regarding a case or re-visit a case with
me.
14841 I spent over 20 years in BC treating injured workers with MSK problems (the 10 years before in
another province). Overall I was not pleased with the change from the MRP to the MARP as I felt
we went from a treatment model to more of a medicolegal model. Also as the programs became
more multi-discipline the physician became the least consulted member of the team. Also the
change from an inured workers' claim being handled in their community to one of the case
manager being assigned an industry may have been good for the employer but I don't believe it
helped the worker. We got away from local solutions to dealing with a CM in the lower mainland,
etc. and this did not help. There were no accommodations for the North. Workers travelled long
distances over winter roads for 1 assessment; with some warning the worker could have been
accommodated with more appointments. I would say 75% of the case managers and medical
advisors were easy to work with.
16491 As a FFS Emergency Physician I find little direction as to who needs a form filled out and who
doesn't. I also find there is no direction regarding needlestick injuries and extra forms and
whether these are worksafe or not. There should be a transparent way for us to real time check to
see if an initial Form was already filled out as there is no need to duplicate work. If the claim is
rejected it should be automatically switched to MSP and no need for resubmission on our part.
Would like to see a greener option instead of these letters re denied or accepted claims. Surely
an email could be sent out regarding claims instead of paper.
16646 The amount of paper/computer work, charting, submitting claims. Getting reasonable payment for
the time required as a family physician and walk-in physician. And having my payment claims
either rejected or held because employers are disputing or not completely their requirements. And
having patients tell me that their employer has told them that they are not to say their injury
occurred at work. Workers injury’s are often very complex to treat comprehensively. The time
required to see WCB claimants is very onerous.
17226 I have communicated my concerns about medical decision making. The board will often seek a
second opinion about a treatment decision I have made with a full history and physical having
been performed, and in the area of my subspeciality training. I am in full active practice, operate
2-3 times per week and teach. I am on trauma call. The board will hire a retired surgeon with no
subspecialty training to review the chart (no history and physical) and override my decision. This
is a real disservice to patients. In a recent case my decision was over ruled. The patient
eventually underwent MSP funded surgery through a regular 6 month wait, and after being off
work for over a year returned to work 3 months after surgery. A similar case occured in 1998 -
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with a patient waiting 3 years off work - they were denied surgery by the boards expert who did
not do a history and physical - the patient returned to work 2 months after surgery. if the board
reviews a case it should be done by an equivalently trained specialist in active practice with a
history and physical - then the review would have credibility. Without it it is not relevant.
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INJURED WORKERS
131

There is no way to challenge your appeal tribunal decisions if you believe they were made in
error. Wcb is their own entity and makes their own rules. They can't be challenged by anyone
outside. That needs to change. They need to be accountable to decisions that they make. These
are real peoples lives that they're affecting. Long term, legitimate claims need to have more
consideration. Personally the amount of a pension i get i can't survive on, it wouldn't even pay
rent anywhere, much less food or living expenses. There was a decision made to cut me off
benefits because I couldn't work (even dr said I wasn't ready or able) when they forced me back
that made me hire a lawyer. He got me enough money to pay for him and reinstated my benefit
payments Another decision came after that and i didn't receive it for a couple years, then when I
tried to appeal it they said it was mailed (i never got it) and it was my fault for not appealing on
time and denied. This appeal would have gotten me more money on my pension to actually live
on. *more consideration for long term claims* *Dont just deny everything and cut off payments*
*be accountable outside of wcb for decisions*.

191

Being injured again by the system Delayed treatment, services and compensation Not listening to
the professional medical personnel that WorkSafeBC request and having doctors that have never
met me make decisions based on case manager opinions

321

Because of my personal three year ordeal with worksafe my son who was seriously injured at
work will not file or fight a declined claim. Now at 21 he has no help and without back surgery he
will be hurting physically and financially his whole life. He watched me fight, be constantly bullied
and eventually win my case through tribunal hearing. This process Took too much financially
physically and mentally out of my family and he is not willing for us to go through that all over
again and I don’t blame him because even after winning my hearing work safe is still dragging
their heels. I am emotionally financially and physically exhausted!

416

Lack of understanding my illness, unwilling to be reasonable, unprofessional ism, lack of
resources made available to me once application was submitted.

446

That Worksafe BC protects the employer and not the employee. It acts like a typical insurance
agency and denies, denies, denies. It has processes and language on paper, however when it
comes time to implement these rules, no one bothers until it's too late.

536

I must first of all state that I am truly thankful for my pension I desperately hope the pension
benefits will become lifetime benefits. My disability doesn’t get better at 65. I’m also hoping that
the pay rate will go back to 90% of gross earnings. I’m barely making it on 75% of net. The
anxiety I feel over the ending of my pension and day to day finances has caused problems.

1421

WCB should be really supporting clients who are injured. Injury is not something any of us want.
Having to lose your ability to support our families is the hardest thing, and can lead to suicide,
depression and loss of self worth.

1926

It is a broken system linked to our equally broken medical system! I understand that WCB as
been abused by many, but a better filtration system would allow those in real need of help to get
the help they deserve. A badly injured worker like myself with a brain injury shouldn't have to
worry about how to pay his/her mortgage. Furthermore a known brain injury should trigger help
with paper work and application process. I feel that WCB took advantage of my lack of brain
function to fast track me and now make me appeal their decision.
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2436

Their are so many hoops to jump through to prove you have a valid serious injury that has
changed your lifestyle and capability to function without pain. The person is treated as if they
have the plague and not a valued worker with issues and concerns. WCB should be there to
accommodate the workers and not to try and disapprove claims for the benefit of the employer.
There is no consistency as to why some people are turned down and others seem to be able to
use the system to their benefit. Overall it is unfortunately that workers often don't file a claim as it
is too overwhelming and demeaning.

2466

It entails a lot of requirements which include documentation. Since my injury is psychological so it
is difficult to prove or document and they would not accept GP doctor certification. I will take a
year or so before your case will move.

2801

That the process takes far too long to be of any use. I was injured in Dec 2018 and my claim was
only accepted in 2019 April when I had been back at work for months already.

2851

When my claim was finally accepted, the treatment recommended was punitive. I was physically
and mentally incapable of attending a physical rehabilitation program away from home. The
program was a generic program for anybody on a WCB claim, not specialized for brain injuries.
When my GP vetoed my attendance, I was threatened that my claim could be cancelled.
Eventually, we found a local alternative. It still felt like punishment. I was declining physically and
could not continue the rehabilitation: at that point I was given an ultimatum, continue rehabilitation
against my GPs advice, return to work or retire. Essentially, I was forced to retire in order to
maintain some type of reduced income. The WCB process seemed punitive and not in my best
health interests. The stress the process caused has negatively impacted my recovery.

2956

It was suggested by my physiotherapist and doctor that I continue to do physiotherapy and the
request for further coverage for this was denied so I had to pay out of my pocket for my additional
sessions.

3141

It's set up and adjudicated to decline all claims as much as possible, even when it's clear to the
employer that it was work caused and should qualify.

3486

Too many false claims are allowed yet honest people are penalized

4071

Even family physicians do not accept patients with a WorkSafeBC claim. They do not like to deal
with them. I did try to get a doctor while my went on maternity leave. No doctor was taking a
WorkSafeBC claim. I have been treated so unfairly by WorkSafeBC Nonsense combining of
medical opinions always in their favor to deny the claim , falsely twisting words to make the
decision in their favor. The entire system is such a waste of time. A WCAT decision takes over 3
years to implement after calling WorkSafeBC on regular basis. A serious change needs to make
this body for effective.

4761

Medical advisor and return to work nurses are a “joke”. I was send to a specialist chosen by
WCB. He made a diagnosis and linked my condition directly to my work. The WCB medical
advisor, in his wisdom said my chest wall repetitive strain as diagnosed by a specialist was likely
caused by hiking(!!!??). While interviewing me, The return to work nurse, spent most of the
interview time blaming me for my injury, trying to imply that I am deliberately injuring myself. This
is despite the fact that I had tried to keep working with my injury for several months.

4791

They wanted to send me straight back to work against my doctors recommendation. I reinjured
my shoulder and ended up being out of commission longer then I would have been had they not
forced me

324 |

APPENDICES

NEW DIRECTIONS:
WCB REVIEW 2019

6296

The fact that it took 8 weeks from assault to claim acceptance. I was already in counselling
immediately after the assault but got caught up in the work counselor vs worksafe counselor. Had
I waited 10 weeks to see the worksafe counsellor I would have NEVER recovered to the point I
have. Then, once I felt I was failing my return to work and reached out for help, I waited another
10 weeks to hear if I could get back into worksafe counselling. Meanwhile-I quit my job, took
another, took a pay cut, altered my work hours, etc. This has been a horrific experience while
being in such a vulnerable state.

6796

I imagine case managers are loaded down with claims but I feel that a head injury should go
down a different path than the general return to work let's get this guy going .Claims managers
should be people experienced with head injuries to deal with head injuries.

7066

Process is difficult to navigate, especially when it’s your first time dealing with an injury. I felt
penalized because I didn’t know to do certain things and when to do them. The system is very
geared towards cut-and-dry incident type injuries, so for anything that doesn’t fit into that box is
much harder to claim support for.

7241

I do not believe they help the people who are truly disabled. because when you are in a great
deal of pain you do not make good decisions nor do you answer questions well because your
pain is extreme. the people who are not hurt as bad are able to think clearly and answer correctly
when required to do so.

7496

The fact they treat paramedics different than other first responders. Please look at the facts of
how many fire fighters, police officers and paramedics even if all on the same call, the
paramedics are denied a worksafe injury. It is tragic and costing lives.

7796

After 20 years of being a front line worker and care aide, I have been hit punched kicked spit on,
roughed up and psychologically abused many times, this has all played a part in the situation I
am in now, to have worked so hard to remove the stigma attached to mental health issues, i am
appalled that i have to fight to get services and to get help. I want to be back to work but i also
want to be back to work safely. Not a shell of the person i once was.

9026

Workers who have been affected by PTSD and/or mental health related situations are not treated
the same or viewed as important as those who have been physically injured. Having worked
related PTSD made it difficult to live a normal life for many months and I was not compensated
for this by WCB and treated unfairly by them.

9396

I lost so much of my life and my potential to earn and thrive. The maximum income co.pensation
thresholds and wage loss was barely enough to allow my family and I to hold our lives together
while I stumbled through a chaotic rehabilitation where I was too injured to advocate for myself
and my family within wcb. Anyone with a head injury should automatically be assigned a 3rd party
liaison from the claims review division to help them access medical personal, treatment, navigate
the wcb forms and evaluations processes.

10006 My primary concerns are basic respect as a human being. A second check of case workers to
make sure the claim was categorized correctly; quality control of human error follow ups. In
conjunction, after being referred to the disability awards area, again no follow up with the worker,
no site visit to determine fair amount of compensation after a life changing injury. I will now have
to continue with this ongoing issue again in addition to daily pain, wrecked home life, added
stresses. I just want to be done with it, and I think that is what mainly is wanted from the other
side is individuals giving up. Not me, not today.
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10116 We need a complete over haul of the whole system, I believe we need to get rid of all the
administrators and start fresh with people that are there for the workers At present it is not there
to protect the workers they are only concerned about protecting their money.
11066 There was little follow up. I was encouraged to push through head pain and delayed cognitive
process, told it wouldn’t cause more brain injury. It definitely delayed my healing and increased
anxiety
11886 During the period of acceptance, my case manager was just beyond amazing. I couldn’t have
asked for a better worker and team behind me. BUT it just takes way too long
12326 Education on how the system works. Professional and educational support for the workers and
financial security as we don't know how long it takes for our claims to be accepted or when we
are able to go back to work and will we be able to return to full duties. Can I pay my bills? When
is the money expected? Will I be penalized for being off? What if I am still hurting after my grtw is
finished?
12591 That I might commit suicide as my life sucks now. I lost my job as a tradesman now work part
time at a refuse station. I don't like to use the word hatred but it is the only word I can think of to
use to describe how I feel about the WCB.
13976 The workplace health call centre. The hours are so MASSIVELY limiting. Having "bankers hours"
for a system that is 24/7 is pretty ridiculous. Make it at least 7 days a week and from 0700-2000.
That would cover anyone coming off nights at 0700 and also those working a 0700-1900 dayshift.
The vast majority of nurses work extended 12-hour shifts, so the current hours and working
massively understaffed each and every shift make it very hard to report. This is a system to report
issues to try and improve the safety for all, yet the available hours are so far below what is
needed. Please address this.
14731 my concerns don't relate to my claim I am concerned that youth who are injured or at risk of injury
at work have no idea about worksafe and their rights. Many adults are also unaware. More
public and workplace based education is needed.
15926 If you want injured workers to recover, return to work and be self sufficient, then offer adequate
treatment, training and financial compensation. And if a worker acquires a permanent disability as
a result of a work related injury, then compensate workers with a life time pension, like Federal
govt employees receive. Why should WCB be allowed to treat injured workers differently. In 2002
- 2003, the Liberal govt made changes to the WCB act aimed at reducing costs of BC's WCB
system; unfortunately, the costs were being reduced on the backs of injured workers! Money over
injured workers pain and suffering!! If I could sue my employer I would to compensate for a life
time of pain and suffering and inadequate financial compensation. I was totally self sufficient and
earning a good income up until my work related injury; now, it's all I can do to get through my day.
If that isn't enough hardship, my employer insurance benefits have been denied and I have to
"prove" I'm unable to return to work; causing more frustration, stress and financial hardship.
Clean up your act WCB and treat injured workers with care, compassion, fairness; and, if
necessary, a life time disability pension. WCB owes a duty of "good faith" to workers and their
families.
16741 I honestly wish that I never had to experience dealing with wcb ever!!! It has been the toughest
and most depressing time in my life!!!
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SELF-EMPLOYED:
331

The regulatory environment without accountability specifically for workers. As an employer you
may direct an employee to do something required, they choose not to and the only recourse is
verbal warning, written warning, punitive values and release. The problem is that there are few
workers out there so much of the option is toothless. An officer should be able to directly write a
ticket to a non compliant worker not just access the employer.

826

They are a pain. We are going to discontinue having coverage, as our accountant told us that it's
optional. WCB did not present things that way, and we have been paying into it for so many
years when we didn't have to.

7391

That the rules are getting very difficult to reasonably follow. I would have employees, but find
myself unwilling to submit to the insurance companies poliicies. I would love to see more onus on
the individual to decide there level of comfort with risks associated with the job. It is far to easy
for work safe to keep adding more and more safety regulations without any "checks and
balances."

11011 Want to be sure that Workers Compensation acts as an independent broker between employer
and employee and treats both in a fair manner. I recommend Workers Compensation be more
proactive in monitoring those people that are scamming the system. Also concerned about the
frivolous mental anguish claims that seem to be more supported by government agencies. An
example would be a claim made for time off or compensation from someone who lost their fiance
(wife or girlfriend) and claims they are suffering mental anguish because of it and the employer
has to pay out of his pocket or provide time off for that person. Workers Compensation should be
used for people that are legitimately hurt on the job and be a fair deal for both employers and
employees not a free ride for some that are always thinking of ways to use the system for their
own benefits.
12651 Work safe is hording "OUR" money. Paying too much for nothing in return. Lining the pockets of
the white color office chair hallway racers is not what this money is for. It is for the employers and
employees. 153%...too insane
17756 Weird, sick, twisted rules at odds with Canadian common law, highly subjective assessments by
self-apptd experts, who are free to ignore substantive evidence and simply prefer one expert over
another just cuz. Ludicrous judgments and protracted litigation for the wealthy who can afford
lawyers.
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EMPLOYERS:
306

That it is currently well over funded and that there will be a lot of regulatory burden put on
employers. I'm also concerned that there will be the erosion of any accountability on the
employee to ensure they are following safe practices and that all of the safety will fall completely
to the owners. Safety has to be a two way street and both parties need to understand the
importance of maintaining safety.

676

Wcb should continue to work closely with on site supervisors to insure they are better educated.
We see way to many accidents on other projects, where supervisors are sending workers into
harms way.

701

The staff at WSBC have been very helpful in getting me the information I need.

2626

As an occupational therapist and employer I have for many years been concerned about the
conflict of interest between insurance (wanting employee to be back to work as soon as possible
to save money) and the actual process for each individual client to promote successful return.
The plans are often prescriptive. There have been some improvements in understanding mental
health but mostly the focus is on physical injury. There is little evidence of a clear foundational
knowledge regarding how to support employees with mental illness/psychological trauma in
return to work. When the brain is impacted by mental illness or acquired brain injury, the
processes often do not meet clients/employers needs for success.

3036

Claims management can be inconsistent when it comes to injured workers. We have two cases
where we have been trying to have the workers return on Modified duties and have gone through
multiple case managers on each case.

4016

Need more representation, advice and services to employees. Always have a hard time having
staff understand OHS and WSBC, or no motivation at all to learn the legislation. WSBC always
says they are available, but when requested they do not have the time to pay a visit for advice,
guidance, etc.

4626

Over the past couple of years we have noticed a shift in claims adjudication to be more worker
centric. We have noticed more claims accepted with a lack of objective medical information
supporting disability and/or lack of evidence of work causation.

5741

Pros: interested in prevention and education good training resources try to be balanced between
employer and worker Cons: bureacracy & silos rate increases rigidity highly politicized
organization esp. between labour and management

6916

I am concerned with the ability to speak to case managers regarding specific claims for specific
employees. It is always a challenge to get a hold of a case manager, constantly playing telephone
tag. This makes it very frustrating especially when trying to facilitate a RTW plan.

7861

Our primary concern is when employees return to work on a RTW program and do not follow the
recommendations, we provide verbal warnings to them and they still do not follow the
recommendations and then proceed with written warnings for not following the RTW program and
then the workers going on further disability leave. Not sure what else we can do to ensure they
follow the program.

7891

The return to work or modified duties feels rushed. Sometimes the best thing for an injured
worker is to stay home and recover. Asking an employee who is active and works outside to
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return to a modified duty inside job creates frustration and can impede healing. Then when an
employer doesn't have the worker return to modified duties the employer is 'punished' through an
increase in premiums. Although WSBC believes that all injuries and accidents are preventable,
some are not; especially when working outdoors. I believe that for the most part employers and
employees do their best to prevent injuries.
8016

Workers claims of injury are fully accepted by WCB even before a proper medical assessment
has been undertaken. This leaves the system open to fraud. It has occurred in the past, that a
worker will claim injury at the end of a busy season, knowing that shorter hours, less shifts, or
even layoffs are possible in the near future. Secondly, injuries sustained outside of work can be
claimed as work related. For instance, heaving lifting on the weekend will result in a sore back,
which is then claimed as a work injury. When challenging the acceptance of a claim for either of
the above reasons, WCB has, in our experience, always ruled in favor of the worker and
accepted the claim without question.

8086

Evidently there is an unnecessary surplus as a result of collecting more premiums that is required
- over-and-above a fund for fluctuations. Return the excess to employers as this is our money that
you do not need to administer WorkSafe BC.
The online platform is excellent. I love how I can manage our WorkSafe BC account simply and
quickly. Bravo for it's design. It literally makes tasks like reporting and paying premiums a 10minute job.

8306

Doctors giving a blanket 'off work' for several weeks, without follow up. I feel that Dr's think this is
what the employee wants, to be off work. The employee can return in another capacity, until the
injury is healed.

11446 More expertise on the education side of things when it comes to the education sector. Lots going
on and nobody seems to have a real understanding of it. Too much comparing to construction.
11951 It is expensive and we are penalized for very little use of it. We did not feel involved with some of
the claims and we had no say in what we thought the cause of the injury was. The employer's
voice is often ignored or drowned out.
11956 I don't like that the BC government controls insurance like this in any way. I dont believe that they
should be making the revenue off of the employers or injured workers. Although I agree that
employers need to have the insurance it should be more fiscally responsible to both employers
and employees, with the possibility of employees contributing to the funding as well especially if
they choose to work in higher risk industries
12006 We spend massive amounts of time and money ensuring our crew are properly trained, (with
written documentation), in safe-work procedures, but when a worker chooses not to follow their
training and injures themselves, we the employer we are penalized. The Act should be modified
to allow employers who can provide evidence of proper & ongoing training that demonstrates that
the worker failed to adhere to their signed training agreement, and exemption to increases in their
claim rated scale. Otherwise, there is no consequence to a worker who chooses to take risks that
we as an employer and the Act don't allow.
12056 Largest complaint is the WSBC accepting of a claim. Claims have been accepted without proof of
mechanism of injury and WCB does very little to investigate potentially fraudulent claims. The
best an employer can hope for when a claim is made (fraudulent or otherwise) is cost relief after
10 weeks. This places the entire fiscal burden, of all forms of claims, directly on the employer
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regardless of the validity of the claim. A claim should not be accepted before mechanism of injury
is investigated beyond dispute and Dr clinical notes support the claim.
12171 The current system is a totally employee based system with no account or regard for the
employer or the business, fines penalties no education or working with the employers. I feel like
we are the looked as as enemy not someone providing a safe work environment and a job for our
employees.
12276 That smaller employers are reasonably able to provide services without being overburdened by
regulation.
12386 Communication has been horrible. We have had claims that sit for months without any follow up
from wcb and the workers have not complied with doctors orders or reporting to wcb or the
employer. As the employer, we are having to chase down the wcb rep for answers and
information about worker claims. The amount of money that is wasted by paying for claims that
should never have lasted as long as they did is a concern. We had an employee that was off and
paid by wcb for 2 months and yet had never attened one doctors appointment or phyiscal therapy
appointment. No one was following up on her case so she just kept getting paid and not being
held accountable to return to work. we have offerend return to work for several claims and we
don't get any cooperation from wcb, employees, or doctors. This system is terrible.
12396 WCB was made mandatory many years ago with the PROMISE that it was for the employer's
protection against lawsuits and prolonged entanglements with legal claims. This as apparently
has been forgotten. Many stories exist on how employees have 'milked' the system and stayed
on payment long past their injuries. While employers need to be ethical and responsible, so do
the employees AND the government. Large accumulations should be reviewed. Some monies
could be set aside for future needs, investment in programs to enable people to return to useful
employment. The rest should be a strong signal for a call to review fee structures to reduce the
overages.
12741 I believe the system is flawed in that there are no fines or responsibility put on the workers for
safety violation as is done in Ontario and Alberta. I believe holding workers more accountable for
their actions or lack of compliance with regulation would improve compliance as they too would
have some skin in the game. As it stands right now the board treat workers as irresponsible
children who are not held accountable for their actions or lack there of. We are a COR certified
company with a robust safety program, we provide high level of training to our employees, proper
supervision, countless dollars on safety equipment and systems, yet if an employee is found to be
not in compliance the problem still comes back to us, regardless if the employees demonstrates
understanding of the regulation, their responsibilities , and training. The system is frankly a joke.
It's akin to getting a speeding ticket, and being able to fight it by saying I didn't understand the
speed limit sign, the province should be able to prove that they trained me adequately on the
speed limits and that I understood them. I am certainly not shirking a firms responsibility to
provide all the components of an effective safety program, and where lacking they should be held
to account, but when all reasonable measures have been taken and met by the firm and the
worker still disregards the regulation there should be a sanctioned penalty to the worker. This
simple step would greatly improve compliance, as proven in other jurisdictions.
14741 The communication between medical staff, employer, and WSBC is poor with decisions being
made without the proper information.
14846 Streamlining communication as there seems to be a disconnect. Case load managers change
frequently and being in contact with several different individuals while handling a case causes a
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high frequency of repetition and frustration. We enjoy the online format as it is easy to track
progress but also appreciate direct contact with case managers.
17706 There is no consistency with case managers. Recently one worker was bounced to three case
manager in one day. Complex claims require a consistent case manager. Dedicated case
managers to large organizations.
17716 Communication it's a big obstacle for most of the foreign workers that comes to canada through
the Temporary Foreign Program. When the worker calls to workers compensation office to
confirm the injury report, communication It's often difficult because there are no available
translators. We will highly recommend to have translation available or better translation system
when dealing with foreign workers.
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FAMILY OR FRIEND OF DECEASED WORKERS:
666

WorkSafeBC management completely failed Sam Fitzpatrick. WorkSafeBC management did
everything they could to avoid incriminating Kiewit for the cause of Sam's death. The initial
investigation produced strong clear language, and the resulting fine was probably the best they
could do at the time. The appeal process is obviously meant to deter or grind down any family
members that might want to fight an appeal. The WCAT decision looked to me like " the fix was
in" They completely turned away from the affadavit provided by a professional rock scaler with
intimate knowledge of the job, and relied 100% on the testimony of the excavator operator. This
operator had all the reasons in the world to distort or lie in his statement, but nobody ever
questioned his story. This operator was in fact involved in at least 4 accidents on that jobsite.
including the rockfall incident of Feb 21, the day before Sam died. As well, he was involved in a
blasting accident about one month before Sam's death. Yet, the WCAT decision hung on his
testimony. It's not possible to disregard ALL of the Louvros affadavit. some.." maybe" but
certainly not all. When the balance of probabilities is mentioned...it escapes me how the WCAT
lawyers could completely turn away from the great likelihood that two large excavators working in
loose blast rock were the most likely cause of Sam's death. This result in the WCAT decision
makes it look like the appeal was destined to always go along with the wishes of Kiewit
management. It makes it look like someone told those 3 lawyers on the tribunal what the results
needed to be. Note.. where WorkSafeBC management and the WCAT lawyers worked to reduce
Kiewit's guilt in killing Sam, the RCMP and prosecutor's office found grounds to bring criminal
charges. That's two very, very different outcomes. At the moment, WorkSafeBC and the WCAT
system is designed to immunize big business from prosecution, plain and simple. Sam would
have never got a fair shake if his friends and dad didn't blow by all the barriers placed in front of
them by the WorkSafeBC bureaucracy.

2736

WSBC claims managers are not trauma informed.

9886

I feel that the employees of WCB are overbearing, rude and condescending on the phone, they
do not have the clients best interests at heart. I feel that all the employees who deal with clients
should go through better education on how to communicate, and to realize that each client is
different. They have to realize that these people are injured their lives have been turned upside
down and they are looking for support, not to be talked down to. WCB cuts people off their
compensation with no notice clients have worked all their lives and have paid into WCB, the
employees who deal with clients act like it's their money they are giving, but actually the clients
are paying for the WCB employees wages.

17806 WCB protects air taxi operators. A lawyer letter representing WCB did state in a letter that even if
it was proven that the operator's negligent maintenance caused the crash, he"/she cannot be
sued. WCB protects the air taxi operator and allow him to neglect repairs even knowing the
aircraft is unfit for flight, is unsafe to fly and knows that Transport Canada inspectors are too busy
to inspect his aircraft often enough to insure safety. The operator can deliberately and
intentionally sabotage old worthless aircraft knowing it will crash and kill as many as 10 person
and he will suffer no consequences. WCB protect him. That is a violation of the Canadian
Charter of Rights section 15 of all tha are killed. When the pilot dies and he is single, his surviving
family is "awarded" a pitiful $7,500. How unjust, despicable and criminal is that? That does not
cover his funeral. An air taxi pilot has the most dangerous job and for his surviving family to be
rewarded by a pittance is an insult. The pilot treated like dirt which is the ultimate insult. WCB, the
BC government, the Canadian legislation that allow WCB to exist is inhumane. Air taxi pilots
should be insured by WCB to a minimum of 5 million dollars after death while on the job. WCB
does not immediately come forth and willing give compensation. WCB wait until the decedents
survivors come begging. WCB has no useful purpose and most does not belong in the hair taxi
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sector. WCB lie when they state they instigate all accidents that have fatalities. WCB state that
after an air taxi crashes TSB investigate for them because TSB are the experts ion that field.
TSB are as good at lying as WCB. TSB stat they investigate all accident but in other documents
state they pick and choose which accidents they investigate. Many air taxi accidents are not
investigated by WCB or TSB and that violates ICAO, ISASI, human rights may rules of law et al.
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FAMILY OR FRIEND OF INJURED WORKERS:
1476

1) WCB suggests in literature and media to the general public that it is a government agency
working primarily on behalf of injured workers. In reality it is a government agency working
primarily to protect employers against injury claims filed by workers. This is grossly misleading
the public.
2) I have direct experience filing and managing a WCB claim on behalf of an injured worker
through to a successful appeals process and decision where the employee clearly was justified,
the employer clearly breached WCB legislation and regulation and was denied acceptance of the
claim until considered at appeal. This was a four year process where if the employee had to pay
legal fees the claim would have dropped due to inability to fund the appeal process. WCB drags
out its decisions and appeals process even when it knows the injury clearly is a compensable
injury, hoping, it appears, to out-fund the injured employee.
3) It is difficult for the average worker to navigate the claims process, or to argue with WCB
lawyers. The WCB Advocate is nearly as difficult to deal with. The system needs to be made
easier for the average person to access and be successful with.

1646

They make it difficult to claim for longstanding tinnitis and hearing loss. Appeals are long, difficult
to follow and my husband didn't get much of a say and never got to be examined by their
'experts'.

1821

Being the spouse of an injured worker offered me the opportunity to see the difference that a wcb
case worker’s practices and communication can make to someone. My husband suffered a
second injury and serious psychological trauma when it was determined that he suffered the
trauma in an initial injury that was later triggered by a new injury. His first case worker was
dismissive, unkind, mistrusting and sent him back to work so rapidly after major burns sustained
at work that he was barely functional. When he sustained a different injury, it was by the grace of
god and his second worker that an inquiry was conducted into the determinations of the first
worker (who had since been released from Employment) and my husband received the care that
he needed to heal his boat and his post traumatic stress disorder.

1866

My husband has a spinal injury. We were denied help to cover cost of another vehicle as his pre
injury vehicle was standard and he couldn't drive it. Pension expires at 65, how to live on cpp and
oas? More people working past 65, so why does pension end? Not able to save for retirement on
worksafe pension. CPPD half deducted from pension.

2046

The handling of my dad's case. Needing to show causation, in a workplace chemical exposure.
With substances that are clearly described by whmis labels to have a list of impacts. Things that
are accepted in many countries, about organic solvents, not being honoured here in my dads and
his coworkers example. Their injuries being bluntly denied.

2821

Worksafe should allow injured workers more time off of work to heal. I understand that people
need to get back to work but they also need time to heal properly. For example, my husband
injured his ankle at work. Worksafe paid him for approximately 3 or 4 days and told him to go
back to work when he was barely able to walk on his ankle and was in pain. Since his ankle never
healed properly, he re-injured it at work a few months later. I think Worksafe paid him for
approximately for 2 or 3 days off the second time and covered physio costs for approximately 6
weeks. After a few days, my husband was told to go back to work. When he said his ankle was
not ready, Worksafe said he wouldn't be paid anymore by them. So, he went back to work and his
ankle has not healed properly and is sometimes very painful.
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3601

I think the problem with work safe is they try to get you off there case file as soon as possible.
The mentality seems to be that injured workers are trying to scam the WCB. They don't
recognize that serious injuries could take life times to heal and don't offer alternative training
programs for workers to get them back to school and working in a less hazardous environment.
My friend broke 27 bones in his body, a year later work safe said he was good to go. That
summer his injury flared up again and he had to start a new claim. This guy is going to live with
this injury for the rest of his life he should be given the opportunity to contribute to society in a
new meaningful way.

3956

In my experience as the common law spouse of an injured worker with a long term claim (almost
8 years). My concerns:
1. Overall treatment of workers and the lack of rehabilitation offered
2. Processes available to and those that affect the worker
3. Financial "warfare" (i.e. the roller coaster of being cut off, reinstated (or not), and repeat...)
4. The insurance company's needs and financial situation is put first before a legitimately injured
worker
5. Staff biases and subjectivity get in the way of claims, rather than the focus being on, in our
case, the extensive medical evidence
6. False claims, use of interpreters x6 in one classroom

6656

Process of decision making is not clear for the worker. I am saying this based on observation of
a friend who has gone through 3 years of assessment and attempted rehabilitation. Throughout
the process he has been unsure what is happening, why it's happening, or what will happen next.
He has memory and cognitive problems now so it's possible that he's been told and simply
doesn't remember -- but if people are head-injured then written information would be helpful.
E.g., we will try this with you; if it's successful then this is the plan; if it's not successful, then that
is the plan. It doesn't seem difficult. My friend and his wife have been in limbo for 3 years not
knowing what will happen, if he will lose his job, if he will be forced onto disability or whatever.

9686

They dont help the injured worker they work against them my family member was injured at work
and was not treated early enough and had prolonged injury in the end the doctor did help him but
at no help from wcb. who advocates for the worker .

10231 Its very disappointing that the statistics show 50% of claims are denied. My mom was injured on
the job and her claim was denied, with a ton of effort and leg work she was able to prove that her
injury happened at work and the employer was not providing all the supporting documentation to
prove she was injured on the job. Due to the delay and appeal process she had to apply for
medical EI and on top of it all pay her own benefits to the employer. This was a financial hardship
on not only her but her kids as we all tried to do what we could to help her stay above water. Her
benefits alone were over $400 a month and she was only getting 55% of her income on medical
EI. Workers Compensation should be there to help people get back to work not force them into
debt and cause more stress and undue hardship. Workers have to right to get better from work
injuries, they shouldn't be subjected to abuse and neglect which can cause more health problems
in the long run and add to recovery time.
10851 Work safe is a joke. Someone I know was screwed over so badly by wcb. He lost probably over
$200,000 & basically became bankrupt bc of wcb’s incompetent methods for calculating wages
for seasonal workers. Incompetent case workers who did not provide timely communication,
service & needed items. This person suffered physically, mentally, socially & financially & was
even suicidal bc of the incompetence of wcb. I would recommend to anyone to only ever go
through wcb if there is absolutely no way to deal with it yourself. Wcb is completely out of touch
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with reality & does not provide a system that allows for safe reporting of workplace accidents.
Employers abuse & wcb does nothing to protect workers when they do.
10926 In my experience, all people are not treated equally with WCB claims. Benefits that you may be
eligible for are not explained. My spouse was injured at work and had to ask for everything, very
little information was offered to him. He had to have surgery and was nearly rejected from
receiving any compensation for time off because he was misdiagnosed initially and returned to
work thinking his injury was not as serious as it was. This caused problems as technically he had
returned to work, if only for a few days. One of his coworkers had broken a finger and had a
group of people walking around the lab with him to assess his work place. This was never offered
to my spouse. His case manager rarely offered him any help. It felt very much like he just wanted
him to return to work so he could close the file. He was never offered any retraining program
options, we learned about that by researching ourselves.
11176 My stepson was injured on the job besides the fact that they had to redo his surgery 5 times
because the doctor didn’t do it right, every time he told he has had to have a assessment he has
to take a day off work and drive from Kamloops to Kelowna. I don’t understand this.
11761 The treatment of seriously injured workers. I have had the unfortunate experience to witness two
people go through the WCB process after being injured on the job (both were the fault of the
employers NOT the employees). The case workers psychologically abused both of the people I
know. They provided unsafe medical advice, refused to pay them. I was witness to a phone call
where the women threatened the person I know to not pay him if he didn't stop speaking up about
his concerns, I witnessed manipulation by these case workers to cut people off and the complete
lack of communication in regards to the steps needed to be taken to progress the claim. From
what I have witnessed it is clear that WCB is there to protect the employer from being sued for
unsafe working conditions and is not there for the workers safety, which is completely
unfortunate.
13016 WSBC has evolved into a very racist and intolerant organization. It is evident in its management
structure where none of the Directors/ Vice-President is from the other populations WBC
represents. For example, there is no Punjabi or Cantonese speaking Director or Vice- President
in the company. Current Management laughs and jokes at the mention of city of Surrey or
Richmond in its meetings and conference. Such strong is the bias that workers and employers
are judged guilty from their appearances. WCB should intentionally promote or hire professionals
who could bring cultural sensitivities and needs to the forefront. It will greatly help reduce injuries.
Couple hours of cultural trainings are not sufficient. Moreover, current Directors and VPs are
strongly rooted in the mandate of previous politicians who decimated the world class structure of
WCB in the last 16 years. Bring up leaders who can end WCB corrupt practices. For example:
1. Currently WCB requires no background criminal checks for its upper management positions.
WCB management have officials who have criminal backgrounds and strong partisan/ political
affiliations to the past.
2. WCB allows its managers/ officers in Fort St John to keep and carry personal weapons in their
trucks. Folks commonly see hunted animals in the WCB trucks in the northern BC. WCB needs to
come of its old mould so that it can move in the new direction.
14346 They'll keep denying your claim or come up with in skilled tactics till you either give up drop dead
or committ Suicide! NEVER GIVE UP
15751 My mother is now 82 yrs old And is suffering with pain in injured knee till today she was injured at
work Hyatt Hotel never got better after Wards no one cared but she was harassed to be back to
work she had to quit
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APPENDIX 8: EXPERT CONSULTATIONS

Name
Backler, Bill

Title

o

Organization

Retired Board
Employee &
Worker/Employer
Advocate

Bogyo, Terrance J.

Researcher, Speaker, Consultant

Burm, Sunny

Workers’ Advocate

Chalke, Jay

Ombudsperson

Office of the Ombudsperson

Clarke, Bruce

Executive Director of Investigations

Office of the Ombudsperson

Claughton, Cathy

Director, Medical Panels Office

Alberta Review Team – (WCB
Alberta)

Corwin, Lucas (and
various Workers’
Advisers)

Executive Director

Workers’ Advisers Office

Compensation Employees’ Union

Entitlement Officers and
RTW Nurse Advisers,
Case managers and
Vocational Rehabilitation
Consultants
Gallant, Jacqueline

Workers’ Advocate

Gravelle, Joyce

Vice President Administration

PCU-WHS

Harink, Jorgen

Regional Analyst

Doctors of BC

Henry, Pauline

Consultant

Hulyk, Rob

Director of Physician Advocacy

Doctors of BC

Jackson, Alex

Vocational Rehabilitation Consultant

Private Sector, Vocational
Rehabilitation

Koehoorn, Mieke

Professor

Partnership for Work, Health &
Safety, University of BC School of
Population and Public Health

Kumar, Hemant

President and Principal Consultant

Alberta Review Team – (Engage
First)
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Name

Title

Organization

Mantis, Steve

Advocate

Ontario Network of Injured Workers’
Group

McCleod, Chris

Associate Professor

Partnership for Work, Health &
Safety, University of BC School of
Population and Public Health

Monahan, Lindy

Former Board Safety Officer

Pawluk, Lorna

QC & Consultant

Petrie, Paul

Consultant

Picotte, Adam

Barrister & Solicitor

Health Sciences Association of BC
(HSA)

Ralph, Corey

MBA Senior Business Analyst

Alberta Review Team – (Workforce
Development)

Rogers, David

Vocational Rehabilitation Consultant

Private Sector, Vocational
Rehabilitation

Salmon, Mary-Jaye

Former Board Safety Officer

Stoehr, Claudia

Legal Advocate

Farm Workers Program - Abbotsford
Community Services

Takaro, Dr. Tim

Professor, Associate Dean,
Research, Health Sciences

Simon Fraser University Medical
Evidence, Alternate Systems

Various Employers’
Advisers

Employers’ Advisers Office

Weiss, Dr. Eliot

Specialist, Physical Medicine &
Rehabilitation

Doctors of BC

Wilson, Trevor Glynn

General Physician

Doctors of BC

Yassi, Dr. Annalee

Professor, School of Population and
Public Health, Teir 1 Canada
Research Chair

University of BC

Zimmerman, Wolfgang

President

Pacific Coast University for
Workplace Health Sciences PCUWHS)
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APPENDIX 9: EXCERPT FROM A WORKER-CENTRIC MODEL:

“Restoring the Balance
A Worker-Centred Approach
to Workers’ Compensation Policy”

A Report to the Board of Directors
Workers’ Compensation Board of BC
March 31, 2018
Paul Petrie

(Excerpt from pages 2 to 7)
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APPENDIX 10: SUMMARY OF CASE MANAGEMENT SYSTEM (CMS) &
COMPENSATION DECISION-MAKING
CMS is the computer framework for how and when decisions are made in the life of a
compensation claim. It also collects, records and organizes information to form the basis for
disclosure, on-line access and research requests. The basic framework involves 5 areas: Claim
Registration and Information; Claim Eligibility; Short Term Disability (medical recovery and
return to work); Vocational Rehabilitation and Long-Term Disability.
Given the TOR, the Review will focus on the first four stages and highlight those aspects of
CMS which are discussed in the Report.

1.

Claim Registration
A claim is initiated a worker makes an application (using form F6) or a health care provider
sends in a report (F8). The most popular avenue for injured workers to register claims is
through Teleclaim, in which a worker phones in and speaks to a Customer Care Agent
(CCA) or a Customer Service Representative (CSR), who fills out a Teleclaim form.

2.

Information Collection.
CMS takes key information from the initial forms (F6, F8 and/or the employer’s report, F7)
or from medical reports. This initial information initiates several CMS functions to input
data or resolve or flag conflicting data from a variety of sources.

3.

Injury Coding by Diagnosis before acceptance
Before claim acceptance, the CSR will assign an “ICD9” Code to the diagnosis shown on
the incoming medical reports. If the diagnosis is unclear or uncertain, the CSR will code
the most common diagnosis in the same area (e.g. “back strain”). ICD9 codes are
specified on an “ICD9” Crosswalk and each is used to set up:

i.
ii.
iii.
iv.

Initial anticipated RTW time frame
Populate the “Service Plan” template
Determine the need for early intervention or eligibility for auto-claim
Identify specialty claim assignments and routing guidelines.
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4.

Gating the Claim
A claim can then be held in a “holding” area while awaiting sufficient information to
proceed to automation, usually key forms (F6 and F7). The “gating” ends when the forms
are received or when the designated gating time has elapsed (or is ended manually).
Where there is no time loss, claims can be gated for 28 days; with time loss, up to 11
days.
o

5.

Health Care Only (HCO) Claims & Time Loss Claims
Where the worker has made a claim and returns to work the next day and is working full
hours at full pay, the claim is processed as an HCO claim. If no medical treatment is sought,
there is no adjudication but if there is medical treatment, the claim will be processed for
acceptance, but no wage rate calculated. The worker is sent a letter accepting the claim
with no wage loss and to contact the Board if the injury subsequently results in wage loss.
Case Managers have an option to monitor an HCO claim if the medical evidence indicates
that the injury is serious. This is an exceptional occurrence.
Time Loss claims, if accepted, are “populated” with an RTW Calendar which have four event
categories:
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“Off” Event = this monitors the date that the worker went off work and is linked to the
payment of temporary wage loss under section 29 of the Act.
“Modified RTW” Event = this monitors the period of modified duties and gradual return to
work and is linked to the payment of partial TWL under section 30 of the Act.
“RTW” Event = this event has a number of codes and is used in two different contexts:
o

By claim owners to end TWL; and

o

By VRCs to end VR benefits.

“Non-RTW” Event = this event also is used by CMs and VRCs and also has a number of
codes.
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6.

Automated Eligibility Rules
A small number of claims can be accepted by CMS after meeting certain eligibility rules.
Other decisions including wage-loss, average earnings and anticipated RTW calendar can
be automated if rules are met. The majority of claims do not satisfy these rules. In the last
19 years, about 3% of claims were accepted and paid initial wage loss by CMS.

7.

Health Care only claims
If a claim application is made but has no time loss attached (apparent from the
documents), the claim can be gated up to 28 days. If in this time, the worker does not
seek medical treatment, no adjudication is done. If only the F6 and F8 are received, the
claim can be gated for an additional 8 days to wait for the F7. If the F7 shows no
objection, the claim has automated eligibility.

8.

Claim Ownership
While all claims are initially opened and “owned” by the system, each is quickly assigned
to a claim owner. The claim owner is primarily responsible for the management of that
claim. Each claim has only one claim owner at a time but over the life of a claim, a single
claim may pass through a number of owners. In general, claim ownership roles are as
follows:
a.

Client Services Representative (CSR) – Initial Adjudication Unit : A CSR
adjudicates health care only and short duration claims, sets the wage rate and
makes the first payment. The CSR may approve health care in some cases. The
CSR will route complex claims that cannot be allowed or further adjudicated at the
CSR level.

b.

Entitlement Officer (EO) – An EO makes claim and eligibility decisions for more
complex claims and then routes the claim to a Case Manager unless RTW is
imminent.

c.

Return to Work Specialist (RTWS – Nurse) – The RTWS or Nurse manages
claims with high likelihood of RTW (especially sprain/strains) and focuses on early
and safe RTW.

d.

Case Manager (CM) – The CM manages claims where there is an extended period
of disability, where RTW is challenging, or where there is psychological or
permanent impairment. The CM also adjudicates speciality claims (ODS, ASTD,
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Fatal) and coordinates any RTW plan in those cases. The CM also adjudicates any
LOE decision using information from the Vocational Rehabilitation Consultant
(VRC).
e.

Vocational Rehabilitation Consultant (VRC). The VRC makes entitlement
decisions about VR services, constructs and implements a VR plan and assesses
the worker’s likely long term earnings and potential loss of earnings.

There are 25-30 Recovery Plan Guidelines which provide case management templates
in the CMS system. These RP Guidelines are prepared by Clinical Services for claims
purposes, with reference to and updated by scientific research. In CMS, each ICD9
Code is attached on one of these RP Guidelines. When a worker applies for
compensation, the worker’s injury is given a diagnosis (or likely diagnosis) and the ICD
9 coding for that diagnosis imports the related RP Guideline/template into the case
management of that claim. The RP Guidelines/ template provide a roadmap to the claim
owner of the likely pathway of recovery including milestones, treatments and reasonable
light duties. They can also provide a roadmap for the RTW issues for that claim. Two
examples of RP Guidelines (for Lumbar Back and Concussion injuries) are provided in
Appendix 15.
Since 2012, CMs and RTWSs have also had access to “MD Guidelines” (developed by a
private organization, the ReedGroup) through a link embedded in the CMS Case
Management Recovery and Return to Work Planning Site. The MD Guidelines were
developed to provide non-clinicians with information and allow claim owners to learn
learn risk factors, treatments, prognosis, complications and disability duration by job
category. The MD Guideline for Concussions is provided in Appendix 15.
If the worker is not improving as expected or if a health care provider asks for additional
time or treatment outside the RP or MD Guidelines, the CM has several options,
including seeking the opinion of a BMA, manually changing the Service Plan and/or add
additional diagnoses with additional ICD9 codes to the claim file. Many of these are set
out in the sample content from a CMS training session on Recovery and RTW, also
provided in Appendix 15.

9.

RTW and “Non-RTW” Events in CMS
There are two different types of RTW “events” coded into a claim file and these
can be confusing when trying to assess RTW outcomes. In effect, two separate
groups - claim owners and VRCs - use two separate RTW codes in CMS, for different
purposes. The groups and types of RTW codes are as follows:
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a.

Claim owners (EO, RTWS, CM) record a “RTW event” on the RTW Calendar in
CMS at the end of temporary wage loss or plateau. The RTW event is classified as
one of two types:
i.

An “accepted” RTW event – this code includes a voluntary RTW or “RTW
under objection”; OR

ii.

A “non-RTW Event”. This code is used where the worker has reached MMR
but has not RTW at the pre-injury job or at any other workplace. There are 3
types of “non-RTW” events coded by claim owners:
a. Worker is medically unable to RTW
b. No work is available to the worker for a RTW
c. The worker is not cooperating with a RTW

b.

Vocational Rehabilitation Consultants (VRCs) will close a VR intervention period in
one of 5 ways. Explanations of these five VR closure categories and the RTW
events that they encompass are attached.
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APPENDIX 11: CLASSIFICATION AND MISCLASSIFICATION ISSUES IN THE GIG
ECONOMY
THE NEW “GIG” ECONOMY
The modern economy is rapidly changing and with it, the nature of work and work organizations.
This genesis of this change is largely identified as being from the sector known the “gig” or the
“sharing” economy. The gig economy already makes up between 20-30% of the workforce in
Canada175; it is expected to increase up to 50% in the future. Some are calling this the “Fourth
Industrial Revolution”176.
The gig or “freelance” economy is generally defined as one in which temporary, flexible jobs ( or
“gigs”) is commonplace; it encompasses both skilled and unskilled work. At one end of the
spectrum, skilled workers of all kinds (lawyers, engineers, accountants, IT, HR consultants, etc.)
provide their services in non-traditional arrangements as “independent contractors” as part of an
“agile” economy. At the other end of the spectrum, workers with less skills provide services on
a temporary basis. In the past, this type of work was organized by a labour contractor or temp
agency; today, it might be an application (“app”). The spread of the “gig economy” has
normalized and increased these type of work arrangements.
The “sharing economy” is a related but different concept. The “sharing economy” focuses on
those areas where technology is the center and driver of this change. New technology, with
software platforms organized by “apps” connected through the internet, provide individuals with
opportunities to start “capital light” enterprises and connect them with new markets. It also
allows individuals to buy, sell, rent and exchange goods and services through “peer-to-peer”
(P2P) platforms, by-passing many middle service functions on which traditional jobs are built. A
good example is ride-sharing (like Uber) in which a registered Uber driver (an individual with a
car) is connected to an individual wanting a ride, through an Uber app. The app connects the
buyer and seller, allows the rider to pay for the ride and rate the driver; it also tracks the ride and
pays the driver. To the extent that traditional terms apply, the “worker” (driver) is connected to
the “employer” (Uber) on a flexible, autonomous and short-term basis. However, this alternative
way of organizing work certainly challenges those categories.

175

Randstad Canada. Workforce 2025: The Future of the World of Work. (18 April 2017).
http://content.randstad.ca/hubfs/workforce2025/Workforce-2025-Randstad-Part1.pdf
176
Foresight on the new and emerging occupational safety and health risks association with digitalization
by 2025: European Risk Observatory Report. European Agency for Safety and Health at Work, 2018.
https://osha.europa.eu/en/tools-and-publications/publications/foresight-new-and-emerging-occupationalsafety-and-health-risks
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Both the “gig” economy and the “sharing” economy raise issues related to the Board’s
classification system for the purposes of compensation for injured workers.

1. Determination of Status under the Act
The Act provides that, for assessment purposes, there are three possible status
designations: “worker”, “employer” and “independent operator”. A detailed Practice
Directive sets out factors which may be considered when distinguishing between a
worker and an independent operator and Policy provides that an “independent operator”
is also an “independent firm”.177
The distinction between a “worker” and an “independent operator” is significant because
a “worker” is covered by the Act as a whole, while independent operator/independent
firm may purchase Personal Optional Protection (POP) if they wish to cover possible
injury to themselves. If they have employees, they must also register as an employer.
If a self-employed individual has no employees and does not apply for POP, then the
Act does not apply.
For compensation purposes, an “independent operator” with POP coverage is deemed
to be a “worker” ( a ‘deemed worker”) and as such, is statute barred from any legal
action for a personal work-related injury.178 The deemed worker has the same
compensation benefits as a full-status worker under Part I of the Act with one significant
exception. For a status worker, the calculation of their wage rate is based on their
actual gross earnings; for a deemed worker, their wage rate is based on the insured
POP amount being the “gross earnings”. For example, someone who buys POP
insurance coverage of $36,000 a year will have their net earnings calculated as $30,500
a year and their wage rate will be 90% of this net amount or $27,450 a year.
The POP policy also provides that the policy holder is subject to the OH&S obligations
under Part 3 of the Act, including administrative penalties, as an employer. This includes
seeing a potential increase in their individual experience rating due to their own claim
costs.
The Board considers this a fair approach to POP and compensation coverage for selfemployed individuals on the basis that this group has a choice (at least in theory) about

177

Assessment Manual Practice Directive 1-1-3(A) and Policy Manual, AP1-1-1 , AP 1-1-2 and AP 1-1-3.

178

Section 2(a) of the Ac provides that the Board “may” direct the Act to apply to the “independent
operator” as though the independent operator was a worker. Section 1 incorporates these “deemed”
workers into the definition of “worker” under the Act with the result that section 10 applies to them as well.
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whether to participate in the compensation system or to chose another form of disability
insurance.

2. Misclassification of Vulnerable Workers
When an individual contacts the Board to register for POP coverage, the Assessment
Department determines that individual’s classification according to Board policy and the
Practice Directive i.e. whether the individual is an independent operator (“contractor”) or
a worker. This classification decision is one of great significance.
If an individual who is actually a worker is misclassified as a “contractor”, that individual
loses both the Board’s OH & S protection and some compensation benefits. The
individual’s employer is also effectively invisible to the Board. In particular:
For the misclassified “worker”, the individual must pay for their own compensation
coverage and work outside the OH & S protections of the Act, including the right to a
safe workplace. If the individual is injured at work, the POP coverage may be far less
than their actual earnings and there is no “employer” to offer RTW opportunities. In
effect, this individual pays for their own compensation coverage but has less coverage,
less RTW support and less safety protection than if that person were properly
recognized as a “worker”.
For the “employer” of this misclassified worker, the business makes no assessment
payments to the Board and is outside the Board’s safety regime. In effect, this employer
avoids assessment costs (including any ER increases due to claims costs) , RTW
obligations and compliance with health and safety standards.
While POP coverage may be a reasonable solution for self-employed individuals, it is not
a fair situation for individuals who are actually “workers” with little control over their
workplaces.
The integrity of the classification system depends on the fairness and accuracy of status
determination between a “worker” and an “independent operator”. Currently, this
classification decision is made in the Assessment department, based on the verbal
information provided by an individual in a phone call. This is, as someone described it, a
“soft assessment”179. The “soft assessment” approach leaves the determination of
status open to misuse by a party who seeks one status determination over another.

179

This approach to a classification decision is in contrast to the more rigorous assessment of status for
the purpose of court proceedings made by WCAT in section 257 proceedings.
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For example, under Board policy, one indicia of an “independent operator” vs. a “worker”
is someone who has more than one employer. Apparently, this aspect of Board
practice is well known in certain industries; office cleaning services were particularly
identified. It appears common practice for a company to obtain a contract to clean office
buildings and provide work assignments and cleaning supplies. However, before a
worker (usually
an immigrant) will be “hired” by the company, they must apply to the Board for “WCB
number” (i.e. register as self-employed) and are told, if questioned, to say that they have
more than one employer. On the basis of a phone call with this information, the worker
will be classified at the Board as a “self-employed” contractor with a POP account rather
than as a worker (which he/she likely is).
In other jurisdictions, the problem of misclassification has been flagged as “one of the
most serious problems facing affected workers, employers and the entire economy.”180
When employers improperly classify employees as independent
contractors, the employees may not receive important workplace
protections such as the minimum wage, overtime compensation,
unemployment insurance, and workers’ compensation. Misclassification
also results in lower tax revenues for government and an uneven playing
field for employers who properly classify their workers.
In 2015, the Department of Labor (DOL) in the U.S. allocated significant resources to
investigating and prosecuting misclassification cases in federal court. In 2015, these
investigations resulted in more than 100,000 workers receiving more than $74 million in
back wages in industries such as janitorial, temporary help, food service, day care,
hospitality and the garment industry.181
Given this experience in other jurisdictions, it is likely that there is a wide-spread practice
of misclassification in particular industries and that it is significant in British Columbia as
in other jurisdictions. And given the industries typically involved in these practices,
misclassification is likely a problem which disproportionately affects vulnerable workers,
particularly immigrants and women.
The Law Commission of Ontario expressed the view that the most straightforward
approach is to target the practice of misclassifying employees in a way which does not
impact those who benefit from real self-employment. The most effective way would be
to have proactive investigations and inspections in those industries known to be high risk

180

“Misclassification of Employees as Independent Contractors,” United States Department of Labour.
Quoted in The Changing Workplaces Review – Final Report, Ontario 2017, p. 264.
181
Changing Workplaces Review, p. 360-361.
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for misclassification practices: trucking, cleaning and catering and of those industries
populated by workers known to be disproportionately affected. 182
The Assessment Department may also wish to consider developing more robust
processes for determining status before providing POP coverage. For example, Ontario
has specialized forms for different industries and requires specific documentation and
signed declarations before providing POP coverage to a “self-employed” person.

3. Classification Issues in The New Economy
There are also new classification issues with the growth of the gig economy. Many new
entities, including Uber, Lyft and Skip the Dishes, consider themselves to be “on
demand” companies with a business model that depends on its drivers being
independent contractors. The status of these drivers has been challenged in court in
several jurisdictions. Courts in both California and Ontario have found that Uber has
sufficient control of the driving services that the drivers are likely to be employees.
However, these decisions are being appealed and the dispute is unlikely to be settled in
the courts for some time.183
Another classification issue for these new entities arises under Part 3 of the Act. Section
108(1)(b) provides that the Act applies to every “employer” and “worker” within the
jurisdiction of the Provincial Government. New “on demand” companies, like Uber, do
not accept that the Uber entity which organizes the Uber drivers is an “employer”. In
effect, these “on demand” companies seek to be exempt from the Act and from health
and safety regulations in any event.

182

Vulnerable Workers and Precarious Work – Final Report, (p.94). Law Commission of Ontario, Toronto,
Ontario. December 2012. http://www.lco-cdo.org/wp-content/uploads/2013/03/vulnerable-workers-finalreport.pdf
183
In 2018, the Supreme Court of California determined that Uber drivers should be considered
employees if they perform a task that’s part of the “usual course” of a company’s business, and as such,
get many of the same protections as other employees. See Dynamex Operations West, Inc. v. Superior
th
Court of Los Angeles County 4 Cal. 5 903 (2018), also known as the “Dynamex” case. The California
Assembly passed legislation to enshrine these findings in May 2019 and the bill is now before the
California Senate. In the meantime, Uber (and other “on-demand” companies) are in negotiations with
certain unions, to create a “third category” for work classification, which would allow drivers to remain
independent contractors but have some of the benefits of employees. In New York, similar discussions
are taking place, with different players and positions. In Canada, one matter involving Uber drivers in
Ontario was recently been given leave to be heard by the Supreme Court of Canada (SCC). Uber
Technologies Inc., et al. v. David Heller 2019 ONCA 1 (January 2, 2019). The SCC may focus on
another issue (whether an arbitration clause is unconscionable), the core of the case is whether Uber
drivers are employees and entitled to the minimum standard of the Employment Standards Act.
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There are larger questions than are before this Review, with respect to the gig and
sharing economy and Health and Safety regulation. However, more than one
researcher has suggested that there needs to be new status classes of “worker” and
“employer” to meet this changing landscape.184 In the meantime the current categories
will apply to this growing sector, and to the classification of vulnerable workers in this
area of precarious employment.
As one of the key researchers in the area of precarious employment said:
...one issue stands out when reading these papers all together: that of the transfer
of risk to those least capable of absorbing its consequences. ….Risks are
transferred to individuals, and the ability to respond collectively, be it by organized
labour or by the state, is thwarted. These are the challenges to be met by OHS
regulation in the 21st century.

184

How Can Workers’ Compensation Systems Promote Occupational Safety and Health? Rand
Corporation, 2018, page 37.
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APPENDIX 12: INITIATIVES REGARDING BIOPSYCHOSOCIAL
MODEL OF DISABILTY
Developments in “Workplace Disability” Policy and Legislation


The CSA Group185 is currently developing a CSA Standard on Work Disability Prevention
Management Systems (WDP-MS). The CSA Standard will include a framework for the
prevention and management of work disability at an organization level.



The Centre for Research on Work Disability Policy (CRWDP)186 coordinates, supports
and initiates research across Canada. The CRWDP, along with other organizations,
formed a working group for Disability and Work in Canada (DWC) and drafted a
Canadian Strategy for Disability. After a year of consultations, the finalized strategy will
be presented in December 2019. The Canadian Strategy is based on a vision that
“Employment throughout Canada is inclusive: people with and without disabilities will
have the same opportunities and choices in careers, jobs and work.”



The government of British Columbia has committed to building a more inclusive province
for people with disabilities. Initiatives relevant to this Review include the province’s
programs at WorkBC which offers job options, employment services and support
programs for people with disabilities to support and help them to build a career and find
employment.

Developments in Disability Management Training
Increasingly, disability management is an area of expertise.


The Canadian Society of Professions in Disability Management (CSPDM) has a mandate
to establish and advocate for best practice standards in disability management.



The National Institute for Disability Management and Rehabilitation (NIDMAR) developed
an Disability Management Self-Assessment (DMSA) tool to allow organizations to conduct
a basic self-assessment of their current RTW and disability management (DM) efforts,
together with a “best practices” comparison to determine what areas require review or
improvement. The DMSA tool was used by several employers in the health sector to
develop the Enhanced Disability Management Program (EDMP) described in a separate
Appendix.

185

The CSA Group, formerly the Canadian Standards Association, is a standards group accredited by the
Standards Council of Canada to develop standards in 57 areas.
186
The CRWCP coordinates, supports and initiates research across Canada in the area of workplace
disability.
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The Human Resources Professional Association (HRPA) has partnered with NIDMAR and
Pacific Coast University (PCU) to offer Disability Management/Return to Work
Professional Development and Certification Programs. In March 2019, PCU and
WorkSafeBC announced a two-year pilot project, which commits funding for scholarships,
to allow 25 qualified students to transfer into PCU’s Bachelor of Disability Management
Program. As noted by the PCU President, Wolfgang Zimmermann, the B.A. qualification
(after a 2-year diploma) “focuses on the core competencies required to help workplaces
develop a culture of accommodation and successfully maintain employment for workers
who acquire a mental or physical health impairment.”

Key Research on Work Disability


There is an ongoing Partnership for Work, Health and Safety (PWHS) between WorkSafe
and the University of BC (UBC). At UBC, the Partnership Team is situated in the School
of Population and Health and in the Faculty of Medicine. The Partnership also
collaborates with other organizations, including CARDEX Canada and the BC Cancer
Agency. The Review met with the Partnership Co-Directors of the School of Population
and Health, Dr. Chris McLeod and Dr. Mieke Koehoorn. The focus of their research
includes an examination of the etiology and outcomes of serious work-related injury and
national and international comparisons with other jurisdictions.

Key Research on Disability Management and RTW Policy Outcomes


In May 2019, Dr. S. Kimpson published a paper “Mapping the Canadian Work Disability
Policy system (Alberta and BC)187. In this report, the author sets WorkSafe assessment,
treatment and RTW efforts in the context of other disability programs in BC and Alberta.



In February 2018, the ONIWG published Phantom Jobs & Empty Pockets: What Really
Happens to Workers with Work-Acquired Disability?” based on labour market information.



WorkSafe has initiated research to follow up workers after a deemed RTW.

187

Dr. Sally Kimpson, t “Mapping the Canadian Work Disability Policy system (Alberta and B.C.),
CWRDP BC Cluster Project Report, May 2019. Dr. Kimpson is a CRWDP Postdoctoral Fellow at Simon
Fraser University and Co-researchers were Dr. J. Calvert, SFU and Dr. M. Koehoorn, UBC.
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APPENDIX 13: RESOLUTION OF COMPENSATION COMPLAINTS RESOLUTION:
AN OVERVIEW
In the Commission of Inquiry, Workmen's Compensation Act Report of the Commissioner
(1966), the Honourable Mr. Justice Charles W. Tysoe recommended a complaints department
be developed. This office was created and eventually became the Workers’ Advisers Office.
In 1987, the BC Office of the Ombudsperson issued a report noting 25% of its investigative
resources were devoted to handling compensation cases. In response, the Board established
an Ombudsman Office internal to the Board in April 1996. This was implemented to both
address the volume of complaints received by the BC Office of the Ombudsperson and to
recognized the Board’s responsibility to directly address complaints arising from its service and
decision-making quality. With the introduction of this office, the volume of the Board’s
complaints received by the BC Office of the Ombudsperson dropped 75% from 1,717 in 1996 to
433 in 2005.
In 2002, the internal office was renamed the Complaints Office to reduce potential confusion
with the BC Office of the Ombudsperson.
In 2010, the focus of the Complaints Office changed from being an internal ombudsperson
model being to a complaint resolution model. The name of the department also changed to the
Fair Practices Office (FPO) to better reflect its core values of fairness and impartiality.188

Fair Practices Office
Today, the Board has an internal Fair Practices Office (FPO) based on a complaints resolution
model. The FPO director reports to the chief review officer (CRO). The FPO handles an
average of 1500 complaints and inquiries a year. The most frequent issues sent to FPO, with
the 2018 figures:

188

Source: Fair Practices Office – An Overview item 2.0 History (WCB-IR-0002)
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368
No Return Contact
Adjudication Decision issues

242

Communication Ineffective189

237

Delayed Adjudication Process

223

The mandate of the FPO is primarily to “investigate and resolve complaints of alleged
unfairness” in the application of the Act, Board Policy or procedure. In practice, the FPO
jurisdiction is largely confined to procedural and service matters (decision delays, returned
phone calls) which are usually resolved within three days. The FPO director reported that it was
very common for the FPO to receive crisis calls and that the FPO and Review Division (RD) had
a dedicated relationship to a mental health specialist. Also, the FPO work can handle referrals
from the Provincial Ombudsperson 190 although some workers consider this a conflict of interest.
The FPO reports to the CRO and the FPO report is contained in the CRO’s report to senior
management.
The FPO states that part of its role is to identify systemic issues and it reports one successful
investigation in 2018. After receiving a number of similar complaints within a 3-month
timeframe, the FPO flagged a systemic issue about how a worker’s claim was managed once a
“threat” code had been placed on the file.191 However, this systemic investigation seems to be
a single exception and indeed, the reporting structure of the FPO suggests little independence
or ability to investigate systemic issues.

Complaints to the Board from MLAs
When a worker or employer makes a complaint about the Board to their MLAs’ constituency
office, the office tries to resolve the complaint. If it is unable to do so, the MLA constituency
office refers it through certain channels to the Board, which receives and handles such
complaints confidentially according to a published process. Legal Services confirmed that it
receives between 150 - 200 complaints a year from MLA constituency offices. There are no
published results of any resulting investigations.

189

This includes “does not understand what is being said (e.g. too much jargon and policy references)
communication breakdown (e.g. refusing to speak to the claim owner) and unclear decision letters”.
190
For example, one referral involved a problem with a service provider and worker with a traumatic brain
injury. The Provincial Ombudsman referred this matter to the FPO who was able to assist the worker.
191
From Fair Practices Office: An Overview. April 24, 2019.
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Consultation with The Provincial Ombudsperson
I met with the Provincial Ombudsperson (PO) and several of his investigative staff. The office
receives about 200-300 “complaints and inquiries” a year concerning WCB and describes the
agency in the “top 10” agencies which are the subject of complaints.

The PO and staff confirmed that, when the PO office receives a complaint, the individual has
often already been through a number of other sources which can include the FPO and/or
constituency offices of MLAs. Typically, the individual is unrepresented and/or has a mild brain
injury (MBI) or cognitive impairment. In many cases, the complaints arise from a lack of
understanding about some matter due to the complexities of procedure, language or policy and
once the issue is explained, the matter is settled. Other times, it is difficult for the individual to
identify the matter under appeal and the file is referred to the WAO as “justice is unaffordable”
otherwise.
The PO identified the following matters as often forming the basis for what constituted
substantive complaints::





the individual was barred by the “75-day” rule from addressing decisions that they
considered were wrong;
the many hurdles faced by an appellant n obtaining an extension of time from the
Review Division for a missed deadline;
the lack of reasons why the opinion of a BMA was preferred to the opinion of the
worker’s own doctor or the adequacy of reasons for restrictions and limitations; and
evidence which had been submitted was missing on a claim file. One such case was
publicly reported in 2018.192

The PO noted that, when the office became involved, they would “hold the worker’s hand” and
work with the Board to obtain a resolution if possible. However, this was often a cumbersome
process and unfair to the worker.
Client Relations Pilot Project
On January 1, 2019, the Board initiated a Client Relations Pilot and this project is expected to
report out in November 2019. In this project, senior managers would provide interventions in
acute situations and in some cases, transfer claim files to the Client Relations Department
(CRD) to take over ongoing management of the claim. A July 2019 information request from

192

Office of the Ombudsperson Annual Report 2017/2018, p. 63.
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WCB-IR-0059(1) on the CRD notes that the CRD was managing the claims of approximately 37
clients on an ongoing basis. This IR is attached, with further information on the CRD.
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Attachment from Client Relations Department Pilot (page 1 of 2) (WCB-IR-0059(1))
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Attachment from Client Relations Department Pilot (page 2 of 2) (WCB-IR-0059(1))
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APPENDIX 14: EXCERPTS FROM THE ANNUAL REPORTS OF THE PROVINCIAL
OMBUDSPERSON
Office of the Ombudsperson. 2017/2018 Annual Report.
https://www.bcombudsperson.ca/sites/default/files/files/201718%20OMB%20AR%20FINAL.pdf
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From the Office of the Ombudsperson. 2010/2011 Annual Report
https://www.bcombudsperson.ca/sites/default/files/files/Annual%20Reports/20102011%20Annual%20Report%20of%20the%20Ombudsperson.pdf
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Back (lumbar) – sprains and strains
Concussion
MD Guidelines
Recovery and Return to Work
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Appendix 15:

Recovery Guidelines
| 383

NEW DIRECTIONS:
WCB Review 2019
MD Guidelines (from WCB-IR-0089(5) cont’d))

384 |

APPENDICES

NEW DIRECTIONS:
WCB REVIEW 2019
MD Guidelines (from WCB-IR-0089(5) cont’d))

Appendix 15:

Recovery Guidelines
| 385

NEW DIRECTIONS:
WCB Review 2019
MD Guidelines (from WCB-IR-0089(5) cont’d))

386 |

APPENDICES

NEW DIRECTIONS:
WCB REVIEW 2019

WCB-IR-0089(5)

Appendix 15:

MD Guidelines (cont’d)

Recovery Guidelines
| 387

NEW DIRECTIONS:
WCB Review 2019
MD Guidelines (from WCB-IR-0089(5) cont’d))

388 |

APPENDICES

NEW DIRECTIONS:
WCB REVIEW 2019

Recovery and Return to Work (from WCB-IR-0089(6))
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APPENDIX 16: INTEREST HISTORY
Prior to January 24, 1979, the Board did not pay interest on retroactive awards. On January 24,
1979, the former Commissioners of the Board instituted a policy providing that interest would be
paid on certain retroactive awards.193 Interest payable was compounded monthly at a period
rate of 0.4166% (approximately 5% annual). Effective January 1, 1980, this rate was changed to
0.50%. On April 30, 1980, the Board decided that the rate of interest should be identical with
the average rate of return on the Board’s total investment portfolio for the preceding year.194
Therefore, the period rate was changed to 0.66%, the average return on the Board’s investment
portfolio in 1979.
The Board’s method of calculating interest had not changed since its adoption in 1980. The Gill
Royal Commission and the Administration195 expressed concern that the method may no longer
be suitable. An April 27, 2000 Discussion Paper was issued regarding Calculation of Interest.196
A second Discussion Paper on interest was issued April 2001197. The 1980s and 1990s were a
period of high interest rates. The attached Appendix 2 – Rate Comparison from page 15 of the
April 2001 Discussion Paper shows that in 10 of 21 years the Chartered Bank Rate exceeded
the Board’s Interest rate on Investment returns. In those years it was more advantageous to the
Board and less advantageous to the worker to use the Board’s rate of return.

193

See policy item #50.10 of the Rehabilitation Services and Claims Manual as of April 2000. Interest
was paid on pension lump sum payments. Effective November 26, 1981, interest was extended to
retroactive wage-loss payments
194
This change was made at a time when interest rates were at record highs. For example, the prime
rate was around 17% during the month the Board adopted the new formula.
195
Gill, Gurmail S., et al. For the Common Good; Final Report of the Royal Commission on Workers’
Compensation in British Columbia. G.T. Publishing Services Ltd., Vancouver, BC. January 20, 1999.
http://www.qp.gov.bc.ca/rcwc/front.pdf
196
WorkSafeBC. Discussion Paper – Calculation of Interest. April 27, 2000 [Consultation ended June 9,
2000]. https://www.worksafebc.com/en/resources/law-policy/discussion-papers/calculation-of-interest00calcofints?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%2
3q%3Ddiscussion%2520papers%252C%2520calculation%2520of%2520interest%26sort%3Drelevancy%
26f%3Alanguage-facet%3D%5BEnglish%5D
197
WorkSafeBC. Discussion Paper – Calculation of Interest. April 2001.
https://www.worksafebc.com/en/resources/law-policy/discussion-papers/calculation-of-interestcalculationinterest?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsear
ch%23q%3Ddiscussion%2520papers%252C%2520calculation%2520of%2520interest%26sort%3Dreleva
ncy%26f%3Alanguage-facet%3D%5BEnglish%5D
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The questions put to stakeholder in the Discussion Papers were:

How should the Board determine the rate of interest?

Should the Board continue to provide compound interest? If so to what degree?

Should the Board provide different rates for employers and workers?

Should the Board limit the amount of time interest may accrue? (including not paying
interest unless there has been a blatant Board error)
Interest rates have been much lower since 2002 and the Board’s investments have exceeded
bank rates very regularly. Whichever method may be used to calculate interest rates have been
significantly less than they were in the 1980’s and 1990’s. Interest on delayed benefits would be
much smaller based on current rates than they were when the changes to interest policy took
place resulting in the current situation.
There was stakeholder submission/input to the Calculation of Interest Discussion Papers. The
Board passed resolution 2001/10/15-03 on October 15, 2001 that amended policy item #50.00
effective November 1, 2001 to provide simple interest at a rate equal to the prime lender of the
banker to the government (i.e., the CIBC) where it is determined that a blatant Board error
necessitated the payment. A blatant error must be an obvious and overriding error.
The result of the policy change was virtual elimination of interest on delayed benefits to workers.
A decisional error to deny benefits was not a blatant Board error. A concern from the worker
community was the policy consultation.
There were numerous cases before the Courts mostly by Mr. Johnson looking for redress for
the denial of interest on his delayed benefits. There is relatively easy access to the saga of
Mr. Johnson’s legal pursuit to the question of whether the Board’s Interest Policy is supportable
under the Act in WCAT’s online Research Library accessible at:
https://www.wcat.bc.ca/research/index.html .
In WCAT-2005-03622-RB, a precedent panel of WCAT denied interest on retroactive wage loss
benefits that were owed from a disability allowed on appeal for a previously denied 1999
surgery. The decision that paid retroactive wage loss benefits occurred very shortly after the
policy change allowing benefits only in a case of blatant Board error. Mr. Johnson challenged
the policy to the Courts. This journey is summarized in point form below:
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Johnson v. Workers' Compensation Board et al., 2007 BCSC 24 January 9, 2001
allows a class action to proceed for all workers whose claim for interest on retroactive
wage loss and pension awards was decided on or after November 1, 2001, a subclass of
which is those who were injured prior to November 1, 2001.
Johnson v. Workers' Compensation Board, 2007 BCSC 1410 September 26, 2007
The term compensation under section 5 of the Act requires interest where those benefits
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are delayed and it is not supportable under the Act to base entitlement to interest on the
type of error (blatant) made by the Board.
December 20, 2007 in WCAT-2007- 04002 a precedent panel referred the Board’s
decision back to the Board and directed the Board to make a fresh decision concerning
the worker's entitlement to interest in light of the BCSC decision that the new interest
policy was unlawful, and in light of any further policy direction by the board of directors.
Johnson v. Workers’ Compensation Board, 2008 BCCA 232 May 27, 2008 the Court
of appeal quashed BCSC 1410 finding the judicial review overturned a decision of the
Appeal Tribunal that was not before the Tribunal.
Johnson v. WCB, BCSC (October 21, 2008) Justice Gray denies an application by the
WCB to remove her from hearing the application for Judicial review.
Johnson v. Workers' Compensation Board of British Columbia, 2008 BCCA 436
November 5, 2008 concludes the appeal ought to be adjourned as the related judicial
review was referred back to the trial court in chambers for the consideration of the issues
in the Petition that remain to be determined.
Johnson v. British Columbia (Workers’ Compensation Board), BCSC (July 2, 2009)
It would have been better if Mr. Johnson had raised section 5 arguments regarding
eligibility for interest before WCAT. The class is now out of time to raise arguments on
this, even though it was not the fault of the members of the class to fail to raise the
Section 5 Argument.
Johnson v. British Columbia (Workers’ Compensation Board), BCCA (June 2,
2011) the Court of Appeal set aside the September 9, 2009 decision of the BCSC and
dismissed the judicial review petition. The Court found that the respondent had failed to
exhaust the internal remedy available under section 251 of the Workers Compensation
Act.
Johnson v. British Columbia (Workers’ Compensation Board), SCC (January 19,
2012) application for leave to appeal form the Judgment of the Court of Appeal for British
Columbia 2011 BCCA 255 dated June 2, 2011, was
dismissed by the Supreme Court of Canada.
Mr. Johnson had exhausted his challenge of the
Section 251 of the Workers
Board’s interest policy to a dead end for him in a
Compensation Act sets out a
labyrinthine appeal route from
labyrinthine process. His efforts drew comments in
decisions of the WCB where policies
other cases before the courts in regard to Board
adopted by its board of directors are
policy. There are other examples of the nearly
challenged. Ultimately, that route can
impossible routes to raise legitimate challenges to
culminate in the board of directors being
Board policy in areas of mental disorder claims and
asked by the WCAT to review its policy.
loss of earnings assessments.
In Johnson v. British Columbia
WCAT issued an April 18, 2012 decision (WCAT(Workers’ Compensation Board), 2011
2012-01018) that interest policy item #50.00 is so
BCCA 255, this Court considered this
patently unreasonable that it is not capable of being
internal review process and identified
certain inadequacies in it.
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supported by the Act. The issue that was being dealt with in this decision was whether it
was patently unreasonable to base eligibility to interest on whether the decision to deny
benefits was a blatant Board error. The WCAT finding was that requiring errors to be
blatant in order to pay interest was unsupportable under the Act. The entitlement to
interest on delayed benefits should not be dependent on the type of error made by the
Board.
In a July 17, 2012 letter198, the Board of Directors (BOD) reached the conclusion that the
blatant Board error test is rational when considered in light of the objectives and
purposes of the Act. There is no additional reasoning or explanation for this conclusion
in 1¼-page letter from the BOD.
In all the process on the issue of interest for delayed benefits, the questions avoided the
central issue of whether interest should be paid on delayed benefits. There were
massive resources expended on a peripheral question of whether a blatant error test
was supportable under the Act. The BOD amended policy item #50.00 Interest in
resolution 2013/11/20-01 by concluding that interest would be paid only in matters the
Act provides express entitlement under sections 19(2)(c) and 258. This cut off
entitlement to interest for delayed compensation benefits to workers even under blatant
Board error. There was no policy consultation prior to resolution 2013/11/20-01. The
policy was made in a vacuum relevant to the normal process of stakeholder consultation
for significant or consequential policy changes.
The frustrations and challenges of the debate of interest on delayed compensation and
the eventual outcome of concluding that interest would not be paid except in
circumstances where there are express provisions in the Act support a conclusion that
there should be an express provision in the Act in order to resolve this issue. Before
making a recommendation on a provision in the Act on interest for delayed
compensation the matter of whether there should be interest for delayed compensation
must be addressed on its merits.

Merits of the Issue of Whether Interest Should be Paid for Delayed Compensation


In Johnson v. Workers' Compensation Board, 2007 BCSC 1410 September 26, 2007,
Justice Gray concluded that compensation under section 5(2) of the Act included interest
for the time effect on the value of delayed payments. This decision was quashed on the
technical issue that the procedures under s.251 had not been followed. We agree with
the reason and conclusions of Justice Gray that there is a time value to benefits and that
the time value should be addressed by the payment of interest on delayed benefits.
There is no weight or precedent to Justice Gray’s conclusion. There is also no

198

https://www.worksafebc.com/en/resources/law-policy/board-of-directors-decisions/bod-2012-07-17section-251-decision-interest-on-compensation?lang=en
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impediment to consideration of the same reasoning. Irrespective of the quashed nature
of this decision, I consider the arguments, facts and case law as set out reaching the
same conclusion that compensation is payable under section 5(2) on the first day
following the date of injury to be a correct conclusion. The value of payments
(compensation) diminishes with time. This diminishment should be adjusted for by the
payment of interest.
Interest should be paid based on the delay in the payment and not on the nature of the
error that resulted in the delay.
Interest was paid on delayed compensation benefits from 1979 to January 1, 2014. The
November 1, 2001 blatant error requirement dramatically reduced eligibility for interest
but it did still exist until January 1, 2014. It would not be a new matter to return to paying
interest on delayed benefits. Interest rates are considerably lower than they were when
the policy changes started. There would be significantly less financial impact on the
Board to paying interest due to lower interest rates.
The rationale for paying interest as expressed in the April 27, 2000 Discussion paper
are:
None of the published decisions of the former Commissioners, which created the
interest policy, describes the rationale for paying interest. However, there are at least
three general principles that may be applicable:
o Interest may be justified on the basis that delayed compensation payments are
similar to overdue business accounts on which the Board, as a corporation,
pays interest.
o Interest may be justified on the basis that it is compensation for the loss of
advantage accruing from funds at the time they were originally payable.
o Interest may be justified on the basis that it is remedial - it places a person in
the same position in which they would have been had the benefit been allowed
in the first place. Interest remedies the expenses associated with borrowing
money or expensing personal resources while awaiting the payment of benefits
initially denied or over-looked.
Given the principles stated above, it appears reasonable to accept the Appeal
Division’s conclusion that interest payments are intended to compensate the
worker or employer for being denied the opportunity to have immediate access to
money. If this premise holds true, the appropriate rate of interest should be that
which provides adequate compensation for this loss or employer for being denied
the opportunity to have immediate access to money.



When workers are denied benefits for a significant period of time, they will deplete
savings and, in many cases, add debt which may often be consumer (credit card) debt.
The cost of the delayed payments is considerable to workers. It is not uncommon for
workers who experience delayed benefits to lose assets, including homes, as a result.
There is clear and ethical justification based on the loss experienced by the delay to
compensate at least in part with interest. For the vast majority of workers that have
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significantly delayed benefits, the loss will vastly exceed interest payments whichever
method is used.
There is a strong economic rationale for interest to be paid on delayed benefits. The
Board accrues interest on retained benefits at the rate of interest on their investments.
The Board has a financial gain when benefits are delayed. It does not matter whether
there is any intention to delay benefits. Adam Smiths “Invisible Hand” of economics
creates a benefit to the Board in denying and delaying benefits when the Board gains
interest and does not have to pay interest on delayed compensation benefits. Paying
interest at the Board’s rate of return would remove the Invisible Hand economic effect
making that impact neutral. Paying interest at some lower rate would retain some degree
of economic influence and benefit to delay benefits. Applying the Boards rate of return
as the interest rate paid on delayed compensation results in a no loss/no gain scenario
for the Board. It is for this reason it is recommended that the interest rate should be
based on the Board’s rate of return on its investment portfolio.
Interest should not be paid on short delays. The amount of interest paid on a short would
not be significant even though the worker may have gained several thousands of dollars
in consumer debt over the period of a few missed pay cheques. The period to start
paying interest should not be as long as a year. That was provided for in previous policy.
A delay of 180 days or greater is clearly excessive and would be result in significant loss
for a person who has benefit payments delayed that long. Interest accumulates against a
person on a compound basis and accrues to the accident fund on a compound basis. It
is therefore suitable that compound interest should be paid.
Other jurisdictions provide for the payment of interest on delayed compensation.199
Ontario pays interest under policy document 18-01-08200 for any delay under the rates in
the Courts of Justice Act.

199

Yukon WCA Interest, Section 31- If compensation is payable, the decision-maker, hearing officer or
appeal tribunal shall order that interest be paid on that compensation in accordance with a board of
directors’ policy and the board shall pay that interest. S.Y. 2008, c.12, s.31
200
https://www.wsib.ca/en/operational-policy-manual/interest-payments
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APPENDIX 18: PRINCIPLES FOR LABOUR INSPECTORS
Principles for Labour Inspectors: With Regard to Diversity-Sensitive Risk Assessment, Particularly As
Regards Age, Gender, And Other Demographic Characteristics. European Commission, 2018.
https://www.ispettorato.gov.it/it-it/Attivita/Documents/Attivita-internazionale/Principles-for-abourinspectors-on-diversity-sensitive-RA.pdf
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APPENDIX 19:

WORLD HEALTH ORGANIZATION (WHO) CHECKLIST

Building Healthy and Equitable Workplaces for Women and Men: A Resource for Employers and Worker
Representatives. Protecting Workers’ Health, Series No. 11. © World Health Organization 2011.
https://apps.who.int/iris/bitstream/handle/10665/77350/9789241501736_eng.pdf;jsessionid=B78AFA4800
9D3049664B6191C575D59C?sequence=1
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APPENDIX 20: Farmworker Health & Safety: Challenges for British Columbia
Farmworker Health and Safety: Challenges for British Columbia. August 2010 by Gerardo Otero and
Kerry Preibisch. https://www.sfu.ca/~otero/docs/Otero-and-Preibisch-Final-Nov-2010.pdf
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APPENDIX 21: Best Approaches: Recognizing Time to Heal - Assessing Timely
and Safe Return to Work
WorkSafe Safety and Insurance Board (WSIB). Best Approaches: Recognizing Time to Heal – Assessing
Timely and Safe Return to Work. © WSIB Ontario: November 2005.
http://www.owtlibrary.on.ca/Catalogued_PDF/ED%20271.pdf
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APPENDIX 22: Governance History
Governance is fundamental to the ongoing operation and oversight of the workers’
compensation system. It is through governance direction and oversight of the Board that this
takes place. Modernizing governance is necessary to modernizing the compensation system.
Governance is an issue identified by key representatives as an issue that needs to be
addressed in order to improve confidence in the system.
We will provide a very brief historical overview of BC’s WCB governance to place this issue in
context. A more detailed history is in an April 7, 1997 Briefing Paper prepared by the Board for
the Gill Royal Commission.201 This Appendix will include additional details past 1997.
The Board was governed by Commissioners that were appointed by the Provincial government
from 1916 to 1991. Commissioners had broad control over the Board not only in governance
and oversight but also in direct management of the organization. The Royal Commissions of
1942202, 1952203 and 1966204 addressed governance issues but the fundamental structure
remained the same until a 1988 report from Donald R. Munroe, QC205 recommended a new
governance structure. The Munroe Report conducted extensive consultations with stakeholders
and included a broad range of high-level representatives of worker and employer community
stakeholders.
The recommendations of the Munroe Advisory Committee were adopted by government. The
new Board consisted of 13 voting members: a chair, two public interest representatives, five
worker representatives, and five employer representatives. The Munroe report also
recommended creating a president and chief executive officer (CEO) to be responsible for dayto-day administration and a chief appeal commissioner (CAC) who would be independently
responsible for deciding appeals. The Appeal Division also had the responsibility of addressing
the legality of policy. This structure was in place from 1991 to 1995.

201

Gill, Gurmail S., et al. For the Common Good; Final Report of the Royal Commission on Workers’
Compensation in British Columbia. G.T. Publishing Services Ltd., Vancouver, BC. January 20, 1999.
http://www.qp.gov.bc.ca/rcwc/front.pdf
202
https://www.worksafebc.com/en/resources/about-us/reports/report-of-the-commissioner-thehonourable-mr-justice-gordon-mcg-sloan-relating-to-the-workmens-compensation-board-1942/pages-141?lang=en
203
https://www.worksafebc.com/en/resources/about-us/reports/report-of-the-commissioner-thehonourable-gordon-mcg-sloan-chief-justice-of-british-columbia-relating-to-the-workmens-compensationact-and-board-1952/pages-1-34?lang=en
204
https://www.worksafebc.com/en/resources/about-us/reports/commission-of-inquiry-workmenscompensation-act-report-of-the-commissioner-the-honourable-mr-justice-charles-w-tysoe-1966/page-114?lang=en
205
https://www.worksafebc.com/en/resources/about-us/reports/report-and-recommendations-to-theminister-of-labour-and-consumer-services?lang=en

APPENDIX 22:

Governance History

| 461

NEW DIRECTIONS:
WCB Review 2019
The Workers’ Compensation Board of Canada Board Governance Review Report and
Recommendations, Judi Korbin & Patrick O’Callaghan (1995)206 identified numerous issues
including the enormity of the task assigned to the Board, politicization of key roles, lack of
continuity and leadership, and lack of cohesiveness. There was a crisis in the leadership and
personality conflicts in 1995. The government took the extraordinary measure of replacing the
Board of Governors (BOG) with a Panel of Administrators (POA). Membership of the POA
varied between 3 and 5. There has been a single representative of the worker community and a
single representative of the employer community since 1995.
The Gill Royal Commission207 in 1999 recommended that the existing POA be replaced by a
ten-person board that would include equal representation from workers, employers and the
public, plus a neutral chair, all of whom would be required to act in the best interests of the
workers’ compensation system. This recommendation was not adopted. It was superseded by
the Winter Report208 in 2002 that recommended that employers and workers be represented on
the Board but that these groups should not constitute a majority of membership of the Board.
Representation of workers and employers on what is now termed the Board of Directors (BOD)
under a more corporate model of governance has remained at one representative apiece since
then.
To sum up this governance history, there have been three broadly consultative reviews of
governance between 1988 and 1999 that recommended that the primary stakeholders of worker
and employer representatives make up a majority of the Board. Despite those well-reasoned
and consultative reports, there have remained single members of those communities to provide
oversight on behalf of those communities while there has been an expanding public interest and
special interest representation on the BOD that has not been supported by any open and
transparent process for governance.
While this governance situation has persisted in BC for over 2 decades, the predominant
governance models in other Canadian jurisdictions provide for multiple worker and employer
representatives in equal numbers.209The overriding principle is that the core stakeholders,
employers and workers, should have sufficient and equal representation to proficiently and
responsibly carry out the governance on behalf of their communities. A single representative,
who participates on a part-time basis, can easily be overwhelmed in governance responsibilities
faced against a larger number of directors that does not share or understand the stakeholder
communities’ interests. This system of multiple key stakeholder directors has worked in other
Canadian jurisdictions.

206

https://www.worksafebc.com/en/resources/about-us/reports/workers-compensation-board-of-britishcolumbia-board-governance-review?lang=en
207
http://www.qp.gov.bc.ca/rcwc/report.htm
208
https://www.worksafebc.com/en/resources/about-us/reports/core-services-review-workerscompensation-board?lang=en
209
See Appendix 24 Governance Table
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APPENDIX 25: ACTIVITY-RELATED SOFT TISSUE DISORDER (ASTD) Claims
Board Policy defines activity-related soft tissue disorders (ASTDs)210 as:
Definition of ASTD
The terms “cumulative trauma disorder”, “repetitive strain injury”, “repetitive motion
disorder”, “occupational overuse syndrome”, “occupational cerviobrachial disorder”,
“hand/arm vibration syndrome”, “work-related musculoskeletal disorder”, and others, are
broad collective terms used to describe a diverse group of soft tissue disorders which
may or may not be caused or aggravated by employment activities. Each of these
collective terms can be misleading. They may imply the presence of “repetition” or
“trauma” or “motion” or “work- relatedness” where in fact the cause of the disorder may
be due in whole or in part to other factors that are not work-related.
The common elements of the disorders included in these collective terms are:
 they are related to physical activity; and
 they affect muscles, tendons, and other soft tissues.
The Board uses the term ASTDs to describe this group of disorders which may or may
not be caused or aggravated by employment activities.
The reasoning as to how ASTDs came to be under section 6 of the Act as an occupational
disease is unclear. In the 1966, Tysoe Royal Commission Report what is now Schedule B of
the Act211, which lists occupational diseases to a presumption applies under then section 8(2)
does not list any ASTD type condition. The current Schedule B contains the following ASTD
related items:
Item 12 Bursitis
(a) Knee bursitis
(b) Shoulder bursitis
Item 13 Tendinopathy:
(a) Hand-wrist tendinopathy
(b) Shoulder tendinopathy
Item 16 Hand-arm vibration syndrome

Hand-arm vibration (HAV) syndrome is somewhat different from ASTDs in that it results from
exposure to the physical force of vibration rather than an activity of the muscles and tendons.
210
211

Policy item #27.00 ACTIVITY-RELATED SOFT TISSUE DISORDERS (“ASTDS”) OF THE LIMBS
See Tysoe Royal Commission WCA section 8(2) and Schedule section 8(2)

APPENDIX 25: ACTIVITY-RELATED SOFT TISSUE DISORDER (ASTD) Claims
| 469

NEW DIRECTIONS:
WCB Review 2019

We will concentrate more on activities in this section and leave HAV as a separate matter for
now.
British Columbia appears to be unique among all Canadian jurisdictions in classifying ASTDs as
Occupational Diseases. It is also unique in requiring a determination of whether a condition
identified as an occupational disease is compensable based on whether the condition is due to
the nature of the employment rather than occurring out of and in the course of employment
which is the test for physical injury. In WCB-IR-0066, a jurisdictional scan summary, it is noted
that no other Canadian jurisdiction deals with ASTDs in the same manner as BC . Some other
jurisdictions will have a very limited listing of occupational diseases with presumptions the same
as BC’s Schedule B. These jurisdictions include: Alberta; Saskatchewan; Manitoba, Ontario;
Quebec; and Nova Scotia. The citations are in almost also circumstances for bursitis and
tenosynovitis. The citations appear to be archaic. Tenosynovitis is a subset of a much broader
range of conditions now referred to as tendinopathies. Prior to the adoption of the term
tendinopathy there used to be regularly used diagnoses of tenosynovitis and tendonitis.
Tenosynovitis is inflammation of the tendon sheath and tendonitis is inflammation or irritation of
the tendon. Decades ago, there was medical consensus that tenosynovitis was likely the result
of activities in certain occupation. There was similar consensus about certain bursitis conditions
such as carpet layers knee from using tools that involved knee impacts to stretch carpet.
The entries of bursitis and tenosynovitis in Canadian jurisdictions indicate these entries were
made long ago and the processes for such entries have never been updated. There is one slight
exception for BC in that the term tenosynovitis was updated to tendinopathy in Schedule B.
There are conditions such and carpal tunnel syndrome or epicondylitis that have no mention in
any occupational disease schedules. Where tenosynovitis and bursitis have been entered
schedules of occupational disease presumption it appears to be a flavour of a particular time
that has not continued. The treatment of RSI or ASTDs as occupational diseases is limited only
to bursitis and tenosynovitis where the conditions correspond with industry requirements in
column B. The column B requirements are generally very restrictive. It is probable that very few
RSI/ASTD injuries would be addressed as occupational diseases on other jurisdictions.
Our review of repetitive strain injuries (RSIs)/ASTDs in other jurisdictions indicates that no other
jurisdiction except Nova Scotia adopts the term of ASTD. All other jurisdictions apply the same
adjudication criteria for personal injury of whether the injury (condition) arose out of and in the
course of employment. We did not discern that any other jurisdiction applies a “due to the nature
of the employment” causation requirement to RSIs/ASTDs. Nova Scotia has recently adopted
some elements of BC policy in an October 1, 2015 Practice Guideline Over Period of Time
Injuries. This Guideline sets out the requirements under out of and in the course of employment.
No mention is made in the Guideline of occupational disease. The Nova Scotia Guideline makes
reference to the Board’s ASTD Reference Guide. The BC ASTD Reference Guide was retired
several years ago because it is outdated and the information on which it was based is not
scientifically reliable.
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It is notable that an employer submission in a physically demanding service industry with
repetitive work, that is active across Canada and so would be in a good position to comment on
the adjudication of ASTDs, finds that adjudication of these conditions under section 6 is
problematic. The scientific literature also indicates that the Board’s approach to ASTDs is
outdated. The Guidelines used by the Board are derived from the 1997 NIOSH study
Musculoskeletal Disorders and Workplace Factors A Critical Review of Epidemiologic Evidence
for Work-Related Musculoskeletal Disorders of the Neck, Upper Extremity, and Low Back. Not
only is this study very much dated now, many of the guideline numbers and conclusions the
Board the Board derived and attributed to this study are questionable.
In sum, BC is out of step with all other Canadian Jurisdictions in adjudicating RSI/ASTDs as
occupational diseases. Claims that are adjudicated under section 6 should be required to meet
the same causative significance test as claims under section 5. The test is whether it is as likely
as not that the injury (condition) was significantly caused by the work. The term “as likely as not”
for the purposes of compensation means that the possibilities are at least evenly balanced. If
the possibilities are evenly balanced as noted in section 99(3), the matter must be resolved in a
manner that favours the worker. The term “significantly caused” has been means that the cause
must be more than trivial or insignificant.
There is a mistaken impression that the numbers in the guidelines must be met in order to
conclude that it is likely the condition is due to the nature of the employment. This is a mistaken
conclusion. The guidelines provide numbers under which scientific evidence through studies
indicate musculoskeletal injuries are likely to occur in healthy individuals. It is not valid to
conclude that if the guidelines are not met or exceeded it is unlikely that the work caused the
condition. Nevertheless, many adjudicators improperly apply guidelines in this method. This
misuse of guidelines provides an additional, but certainly not the only or even most significant,
reason to take the adjudication out of section 6 of the Act and place it back into section 5.
Moving RSI/ASTDs out of section 6 presents a possible problem for the Schedule B recognition
of bursitis, tendinopathy and HAV syndrome. Some other personal injuries that are not
occupational diseases have presumptions such as traumatic mental disorders for certain
prescribed occupations. It is not an insurmountable problem to address the Schedule B
presumptions. Rather than the route of amending the Act to provide a presumption as has been
done for certain mental disorders it would be more appropriate to address causation recognition
in policy including the causation provisions currently addressed in Schedule B. There is a policy
review in progress for ASTD claims. Advances could be made on that policy development work
to create new policy for ASTDs under section 5 and Chapter 3 Personal Injury of the RSCM II.
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APPENDIX 27: CPP DEDUCTIONS - Tables 1 and 2 (from WCB-IR 0087)
CPP Deductions as of 2019-09-16 with
CPP Deduction Year Between 2014-01-01 and 2019-09-16

1

CPP
Deduction
Year

2014
2015
2016
2017
2018
2019

3

2

Claims with Declared CPP

Claim Count

Estimated Claims with Undeclared CPP

Total CPP
Total Monthly
Avg Monthly CPP
Deduction for the
CPP Deduction
Deduction
Year

Estimated Total CPP
Deduction for the Year

Avg Total CPP
Estimated Claim Estimated Monthly
Deduction for the
2A
2B
CPP Deduction
Count
Year

Total Yearly CPP
Amount (Declared +
Undeclared Total)

2C

413
471
519
576
646

$196,991.13
$221,548.91
$242,493.89
$268,907.46
$299,391.20

$2,082,648.49
$2,392,608.69
$2,648,811.38
$2,907,014.40
$3,124,392.12

$476.98
$470.38
$467.23
$466.85
$463.45

$5,054.97
$5,090.66
$5,113.54
$5,055.68
$4,844.02

200
200
200
200
200

$
$
$
$
$

95,396.00
94,076.00
93,446.00
93,370.00
92,690.00

$
$
$
$
$

692

$313,456.73

$3,501,084.68

$452.97

$5,066.69

142

$

64,170.75 $

1,144,752.00
1,128,912.00
1,121,352.00
1,120,440.00
1,112,280.00

$
$
$
$
$

3,227,400.49
3,521,520.69
3,770,163.38
4,027,454.40
4,236,672.12

770,049.00 $

4,271,133.68

Notes:
1. Claims with Declared CPP - claims with CPP deduction in CMS

2. Estimated Claims with Undeclared CPP - claims without CPP deductions in CMS, but are expected to apply for CPP benefits after the Board has approved a monthly pens ion
2A. Estimated Claim Count - estimated count of additional claims where the worker will apply for CPP disability benefits after the Board has issued the pension.
2B. Estimated Monthly CPP Deduction - estimated additional CPP amount
Formula : Estimated Monthly CPP Deduction = Estimated Claim Count (column G) * Avg Monthly CPP Deduction (clolumn F)
2C. EstimatedTotal CPP Deduction for the Year - Estimated Monthly CPP Deduction (column H) * 12 months
3. The value for Estimated Claim Count (G16) in 2019 is pro-rated to 8.5 months to reflect the estimated value as of the data refresh of 2019-09-16
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APPENDIX 28:
INITIATIVES)

INDIGENOUS CONSULTATIONS (BACKGROUND and

A.


Initiatives Related to the Truth and Reconciliation Commission’s (TRC) Call to Action:
The B.C. Government committed to adopting and implement the TRC’s calls to action and
have coordinated initiatives at the level of the provincial government through the Ministry
of Indigenous Relations and Reconciliation (MIRR). In 2016-2017, this included an OffReserve Aboriginal Action Plan (ORAPP) and a Provincial Coordination Team (PCT). The
PCT has been acknowledged as a best practices approach for collaboration and
partnership between urban Indigenous communities and governments.



The B.C. Government developed Indigenous Relations Behavioral Competencies to help
the BC Public Service work effectively with the Indigenous people of B.C. which can be
used as a model by other organizations.



The First Nations Health Authority (FNHA) created a program “Cultural Safety and
Humility in Health Services Delivery for First Nations Aboriginal Peoples in British
Columbia.212 In addition to providing health services to culturally safe ways, the FNHA
has a mandate to gather knowledge (including but not limited to research) and make it
meaningful to their communities.



The Law Society of British Columbia established a Truth and Reconciliation Advisory
Committee213, as did the Workers Compensation Appeal Tribunal214. Both resulted in
changes in policy and practices.



In October 2, 2018, the Board’s Joint Diversity Committee (JDC) at the Board reviewed
some of these initiatives and made recommendations about how the Board might go
about exploring its roles and responsibilities under the TRC. Some of the JDC’s
recommendations mirrored those that had been provided in the Board’s 2008 study
Working Safe in Aboriginal Communities.215 To date these recommendations have not
been implemented.

212

Thanks to Board Medical Advisors, Dr. Dunn and Dr. Martin, who provided this information.
The Benchers of the Law Society approved a Truth and Reconciliation Action Plan in July 2018.
214
WCAT published Responding to the Truth and Reconciliation Commission Calls to Action in Fall 2018.
215
Working Safe in Aboriginal Communities, WorkSafeBC RS2006-IG07, December 2008.
https://www.worksafebc.com/en/resources/about-us/research/working-safe-in-aboriginalcommunities?lang=en&origin=s&returnurl=https%3A%2F%2Fwww.worksafebc.com%2Fen%2Fsearch%2
3q%3Dworking%2520safe%2520in%2520aboriginal%2520communities%26sort%3Drelevancy%26f%3Al
anguage-facet%3D%5BEnglish%5D
213
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B.

Board Initiatives re Indigenous Outreach
o

The Board has made some initiatives about Indigenous Outreach.



From 2013-2016, the Young and New Worker team (Industry & Labour Services)
coordinated tours of communities, delivering presentations at on and off-reserve schools
and sharing resources with schools with Indigenous youth populations.



For the last 9 years, the Board participated in the 2-day career and education fair that
gather thousands of Indigenous youth and chaperones, the “Gathering Our Voices”.



In 2019, the ILS Young and New Worker team participated in the Kwantlen First Nation
Education Fair.



In May 2018, Board staff participated in a workshop Working Effectively with Indigenous
Peoples.



In April 2019, Dr. Henry Harder, an Aboriginal Health researcher at UNBC, made a
presentation on Indigenous Perspectives within Vocational Rehabilitation to Board staff.



In May 2019, at the Workers’ Compensation Inter-organizational training day for RD,
WCAT, WAO, EAO, FPO, and WES, Dr. Janet Hare presented on Indigenous Cultural
Competencies and what Reconciliation means following the TRC’s calls to action.



The Chief Review Officer attended a meeting of the BC Government Statutory Decision
Maker (SDM) Working Group to obtain information to assist the development of a
corporate plan for the implementation of the U.N. Declaration on the Rights of the
Indigenous People (UNDRIP) and the TRC call to action.



The Board is in the process of retaining a consultant to assist in the development of an
Indigenous Relations Strategy for WorkSafeBC.
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C.

Research



In December 2008, WorkSafe funded and then published research by the United Native
Nations Society under the title Working Safe in Aboriginal Communities. The principle
application was David Johnson, of the United Native Nations, with co-applicants being
author Charles Horn (University of Victoria) and Danielle Levine (Royal Roads University).



The Board published Safeguarding our Indigenous Communities (2012)



There have been important attempts to identify worker compensation injuries among
216
aboriginal populations in B.C., from a quantitative linking of data bases.
The study
considered both work-related injuries (WCB) and other injuries. In a summary of the
study, two of the authors noted that injuries were reduced with reduction in poverty and
increased urbanization but that Indigenous people had higher rates of injury and that
whatever factors were involved, they hurt Indigenous women more than men.



Atira Women’s Resource Society Your Rights on Reserve: A Legal Tool Kit for Aboriginal
Women in BC – good intro to band jurisdiction and employment on reserve issues.

216

Worker Compensation Injuries among the Aboriginal Population of British Columbia, Canada:
incidence, annual trends and ecological analysis of risk markers, 1987-2010. BMC Public Health 2014:
14: 710.
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APPENDIX 29: COMMENTS AND RECOMMENDATIONS RECEIVED THROUGH
CONSULTATION WITH INDIGENOUS WORKERS AND SERVICE PROVIDERS
o

The following is a compilation of recommendations received through consultation
with Indigenous workers and service providers who participated in the public
hearings and further interviews concerning on-reserve employment.

1. WSBC must recognize the special relationship that First Nations Individuals have to their
community, culture and land (physical location) in designing rehabilitation programs.
2. WSBC needs to pay special attention to the institutional barriers facing First Nations
individuals including:
a) Institutional and structural setups that are focused on serving mainstream (nonFirst Nations) populations;
b) Lack of familiarity with historical trauma and the local history of each specific
community and each specific individual;
c) Long-term barriers to education
d) Unfamiliarity with procedures, forms, application deadlines
3. WSBC needs to make better efforts to liaise and build partnerships with First Nations
Organizations that are already involved in improving the health and vocational capacity
of their own people. Intrinsic in this factor is a sense of “local control” for individuals
working with WSBC. Examples of these organizations include:
a) Friendship Centres;
b) First Nations Chief and Council (especially those personnel who work on
providing vocational opportunities for their people);
c) First Nations based Healing Centres;
d) First Nations competent Physicians and Health Care Workers
e) North Vancouver Island Aboriginal Training Society”
4. WSBC urgently needs to consider the use of funded First Nations Systems Navigators to
remedy many of the above factors. Systems Navigators are already widely in place in
Courts, Health Care and Child Protection. There are some general principals which help
in the creation of successful navigators:
a) Answer to the individual and Community and NOT to WSBC
b) Be embedded in the individuals’ communities and have extensive knowledge of
support services and vocational opportunities;
c) Support and accompany workers as they navigate the WSBC system and also
navigate re-entry into job retraining and vocational opportunities.
Appendix 29:
COMMENTS AND RECOMMENDATIONS RECEIVED
THROUGH CONSULTATION WITH INDIGENOUS WORKERS and SERVICE
PROVIDERS
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d) WSBC should consider sub-contracting local navigational services already in
place in many communities (eg. Speak to Sassaman’s Society and train one of
their already competent systems navigators to become WSBC navigator.
5. Vocational Rehabilitation Consultants are often remotely located and not familiar with the
“situation on the ground”. As such, there is no one size fits all” vocational solutions.
Consider a more holistic definition of vocational rehabilitation and consider all factors:
mental, emotional, spiritual, cultural and vocational. This would also mean that the
vocational rehabilitation consultants should also engage an “all services as needed” to
effect a successful personal rehabilitation.
6. A vocational rehabilitation return to work mandate must also take into consideration:
a)
b)
c)
d)
e)

Physical and psychological suitability
Availability of work
Location of work
Earnings (LTW wage rate)
Worker vocational rehabilitation profile (skills, education, work experience,
personal circumstances such as relational, legal, status, social, motivational,
socio-economic and self-concept.

7. Provide more supports for people living in remote locations:
a) Consider training to access positions in the local area, even if the wage rate is
lower
b) Relaxation of criteria for self-employment.
8. Relocation is a difficult challenge of VRC’s and workers in general and must consider:
a)
b)
c)
d)
e)
f)
g)

Familial connections, supports and home life
Whether the individual is living on or off reserve
Employment opportunities
Inter-racial marriage and Band membership status
Long history of attachment to land
Supports in the local area
Familial and community supports

9. Cultural sensitivity training for all WSBC staff.
10. Respectfully request an invite to foster a better working relationship in order to break
down the distrust of “Government Agencies” and establish a relationship built on respect,
compassion, wisdom, responsibility, caring, sharing, harmony and balance.
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11. Provide access to locations such as the Tsow-Tun Le Lum (Helping House) trauma
program or Kwunatsustul Trauma Program to address pre re-employment issues.
12. Provide information kit (a roadmap through the compensation system. (For workers and
employers).
13. Consider partnering with a branding company, to assist in provide multiple services such
as communications planning and support, workshops, staff training.
14. Approach the Federal government to get provisions added to Federal contracts for
support and information for injured workers.

Appendix 29:
COMMENTS AND RECOMMENDATIONS RECEIVED
THROUGH CONSULTATION WITH INDIGENOUS WORKERS and SERVICE
PROVIDERS
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APPENDIX 30: JURISDICTION, INDIGENOUS BANDS AND EMPLOYMENT
There are often complex jurisdictional, employment and status issues involved in the working
lives and workplaces of Indigenous employers and workers in B.C., including issues related to
tax status and labour relations (federal and provincial)217. The Board’s jurisdiction to regulate
Occupational Health and Safety in Indigenous workplaces is also complex. The Board’s OH&S
jurisdiction is set out in Part 3 of the Act and it applies only to those enterprises “ordinarily within
the jurisdiction of the Provincial Government”, an issue which neither simple nor without
dispute.218 The absence of Board safety culture in Aboriginal communities was noted some
time ago219 and since then, there have been some programs for the Indigenous community
220
around safety and prevention.
Currently, there is one difference between band enterprises which are federal enterprises and
those which are provincial enterprises221 – the right to a duty to accommodate. Federal
enterprises are part of the federally regulated private sector and are bound by the Canada
Labour Code (“Code”). This Code requires employers to obtain provincial compensation
coverage but also states that they have a duty to accommodate injured workers who can return

217

Employment Law in First Nations Context: First Nations Governments as Employers, paper by
Murphy, E., Hykin, B. and Mack, L of Woodward & Company Lawyers, Victoria B.C. for Employment Law
Conference 2010, Continuing Legal Education Society of British Columbia, May 2010. And Your Rights
on Reserve: A Legal Tool-Kit for Aboriginal Women in B.C., Atira Women’s Resource Society, January
2014.
218
The Prevention Manual Policy Item D1-108-1 concerns the application of the Act where the Canadian
Constitution or other federal and provincial legislation puts limits on the Board’s authority. The policy
notes that “These limits are largely matters of general law over which the Board has not control. They are
also too complex to state in this Item.” In the Part 3 Guideline G-D1-108-1 WorkSafeBC jurisdiction
over operations involving Aboriginal people, the guidelines notes that section 108 of the Workers
Compensation Act provides that Part 3 of the Act applies to “every employer and worker whose
occupational health and safety are ordinarily within the jurisdiction of the Provincial Government.”
219
As noted in the Board’s 2008 study, “Working Safe in Aboriginal Communities”, there is an absence of
WorkSafe’s presence in promoting safety in Aboriginal communities in general, irrespective of these
jurisdiction issues. The study offers a path for WorkSafe to build a relationship with the Indigenous
community, around safety, and in a way that recognizes the particular role of community. The
recommendations of this study are a valuable starting point for any consultation on safety or
compensation with the with the Indigenous community.
220
One program came to the attention of the Review was the ongoing presence over 9 years of the
Young and New Worker Team at the Gathering Our Voices Conference, an annual Indigenous youth
leadership event in Port Alberni, B.C. The Team noted that this conference is particularly important as
many of the attending students live on reserve and may not get the career planning instruction through
WorkSafeBC’s Student WorkSafe modules that off-reserve teachers incorporate into lessons. There also
have been recent training sessions for WorkSafe staff on Working Effectively with Indigenous People.
221
As noted in the articles above, the determination of federal vs. provincial jurisdiction over on reserve
employment rights is highly fact sensitive and has been the subject of much litigation as it highlights a
“constitutional divide” between federal and provincial powers.
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to work222. Provincial enterprises are exclusively governed by the Workers Compensation Act
which, at this time, does not include a duty to accommodate provision.
These complexities are less present in compensation matters. Part 1 of the Workers
Compensation Act provides WorkSafe with the authority to admit individuals working in B.C. and
designate their status as workers, employers and independent operators.223 While these
classifications are not always simple, they cross over other jurisdictional boundaries. In
practice, this means that even when a band is engaged in an enterprise which is not within
provincial jurisdiction and has no connection to WorkSafe Prevention policies or practices, the
band employer must still register and pay assessments to WorkSafe and its workers are entitled
to compensation, if injured.224

222

provision under section 34 of the CLC Regulation.
Part 1 of the Act (compensation) is not limited to those within provincial jurisdiction.
224
As noted in the Board’s 2008 study, Working Safe in Aboriginal Communities, there is an absence of
WorkSafe’s presence in promoting safety in Aboriginal communities in general, irrespective of these
jurisdiction issues. The study offers a path for WorkSafe to build a relationship with the Indigenous
community, around safety, and in a way that recognizes the particular role of community. The
recommendations of this study are a valuable starting point for any consultation on safety or
compensation with the with the Indigenous community.
223
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APPENDIX 31: CLAIMS ACCEPTANCE RATE FOR INDIGENOUS CLAIMS
In WCB-IR-0084, the Board provided the Review with information regarding First Nations
Operations. Included in the IR response was Table 2-3: Work Injuries Reported and Claims First
Paid by Year, and Employer Size reproduced below:
FIRST NATIONS EMPLOYERS
Number of Work
Injuries
Reported

Number of
Claims
First Paid

Percentage
Reported
Paid

2009

425

158

37.17%

2010

432

153

35.42%

2011

480

176

36.67%

2012

515

195

37.86%

2013

546

232

42.49%

2014

517

158

30.56%

2015

512

174

33.98%

2016

502

155

30.88%

2017

549

177

32.24%

2018

639

224

35.05%

TOTAL

5117

1802

35.22%

Year

A quick glance at the numbers indicates the number of claims paid as a ratio to those reported
looks small. Calculation of the rate of injuries reported to those first paid yields a rate of 35.22%
over the ten-year period 2009-2018. This rate is fairly consistent whether the ratio is calculated
for each year individually, which ranges between 31 and 44 percent and averaged yielding 35%
of all of the claims first paid (1,802) and dividing by all of the claims reported (5,117) in the tenyear period which yields a percentage of 35.22% of claims being reported being paid in the
same year.
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The Board publishes a ten-year summary of consolidated financial statements225. This financial
statement includes the same statistics of claims first reported and claims first paid but for all
claims made to the Board. The following table presents this data:

Year

Number of Work Injuries
Reported

Number of Claims
First Paid

Percentage
Reported Paid

2009

141495

94815

67.01%

2010

136584

95663

70.04%

2011

141339

103940

73.54%

2012

144758

104710

72.33%

2013

144781

103672

71.61%

2014

146515

102791

70.16%

2015

145511

102823

70.66%

2016

149132

103687

69.53%

2017

152567

106808

70.01%

2018

155753

109960

70.60%

TOTAL

1458435

1028869

70.55%

The ten-year claim percentage first paid of all claims reported is 70.55%. The percentage of
claims paid per claims reported to Indigenous employers is half of that for all claims. This is a
shocking figure. A person reporting a claim to a First Nations employer is half as likely to be
paid for the claim. These are not subtle statistics. A 100% (2 times) difference in the probability
of being paid wage loss benefits on a reported claim is a stunning and stark contrast. This is not
a minor difference
This raises a question of a presence of a systemic discrimination against acceptance and
payment of claims reported to a First Nations employer. This matter demands a much closer
examination into why this difference exists.

225

https://www.worksafebc.com/en/resources/about-us/annual-report-statistics/2018-annual-report/2018ten-year-summary-consolidated-financial-statements?lang=en
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ACRONYMS AND ABBREVIATIONS:
“app”
AB
ACN
Act
ASTD
ACN
ATA
BC Fed
BCCA
BCGEU
BCNU
BCSC
BMA
Board
BOD
CA
CN
CCA
CCP-D
CEO
CEU
CLAC
CM
CMHO
CMO
CMS
CN
COHE
Commission
CQP
CRO
CRWDP
CSA Group
CSPDM
DA
DM
DMC
DMSA
DSM

Application [such as computer application]
At Board
Approved Community Navigator
Workers Compensation Act
Activity-Related Soft Tissue Disorder
Approved Community Navigator
Administrative Tribunals Act
British Columbia Federation of Labour
British Columbia Court of Appeal
British Columbia Government Employees’ Union
British Columbia Nurses’ Union
British Columbia Supreme Court
Board Medical Advisor
Workers’ Compensation Board
Board of Directors
Collective Agreement
Community Navigators
Customer Care Agent
Canada Pension Plan – Disability Benefits
Chief Executive Officer
Compensation Employees Union
Christian Labour Association of Canada
Case Manager
Chief Mental Health Officer
Chief Medical Officer
Case Management System
Community Navigators
Centers of Occupations Health and Education
Fair Practices Commission
Compensation Quality and Practices
Chief Review Officer
Centre for Research on Work Disability Policy
Formerly the Canadian Standards Association
Canadian Society of Professions in Disability Management
Disability Awards
Disability Management
Disability Management Consultant
Disability Management Self Assessment
Diagnostic and Statistical Manual of Mental Disorders
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DTA
DWC
EAO
EDMP
EDMWG
EO
EOT
F6
F7
FAF
FNHA
FOIPPA
FPC
FPO
FRPS
GBA+
GVREDU
HAV
HCO
HEU
HRPA
HRT
IAIABC
IASP
IASP
ICD9
ICF
IDMSC
IHP
ILO
ILS
IME
ISSA
JDA
JDC
JSV
KPI
LMIA
LOE
LOF
LRB
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Duty to Accommodate
Disability and Work in Canada
Employers’ Advisers Office
Enhanced Disability Management Program
Enhanced Disability Management Working Group
Entitlement Officer
Extension of Time
Workers’ Application for Compensation Form
Employers’ Report of Injury
Functional Abilities Forms
First Nations Health Authority
Freedom of Information and Protection of Privacy Act
Fair Practices Commissioner
Fair Practices Office
Federally Regulated Private Sector
Gender-based analysis plus
Greater Vancouver Regional District Employees’ Union
Hard-arm Vibration
Health Care Only
Hospital Employees’ Union
Human Resources Professional Association
Human Rights Tribunal
International Association of Industrial Accident Boards and Commissions
International Association for the Study of Pain
International Association for the Study of Pain
International Classification of Diseases
International Classification of Functioning, Disability and Health
International Disability Management Standards Council
Independent Health Professional
International Labour Office
Industry and Labour Services
Independent Medical Examination(s)
International Social Security Organization
Job Demands Analyses
Joint Diversity Committee
Job Site Visits
Key Performance Indicator
Labour Market Impact Assessment
Loss of Earnings
Loss of Function
Labour Relations Board
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LTD
LTWR
MAHSI
MBI
MIRR
MLA
MMR
MPO
MSC
MSD
MSD
MSI
MSO
MTBI
NIDMAR
OD
ODS
OH&S
OHCOW
OIS
ONIWG
OR1 / OR2
ORAPP
P2P
PCT
PCU
PD
PDA
PDAC
PDES
PFI
PICS
PO
PPCC
PPD
PPWC
PRRD
PTSD
PWHS
RO
RSCM II

Long Term Disability
Long Term Wage Rate
Manitoba Aboriginal Health and Safety Initiative
Mild Brain Injury
Ministry of Indigenous Relations and Reconciliation
Members of Legislative Assembly
Maximum medical recovery
Medical Panels Office
Medical Services Commissioner
Musculoskeletal Disorder
Musculoskeletal Disorders
Musculoskeletal Injury
Medical Services Office
Mild Traumatic Brain Injury
National Institute for Disability Management and Rehabilitation
Occupational Disease
Occupational Disease Services
Occupational Health & Safety
Occupational Health Clinics for Ontario Workers
Occupational Injury Service
Ontario Network of Injured Workers Groups
Occupational Rehabilitation 1 and 2 Programs
Off-Reserve Aboriginal Action Plan
Peer-to-peer
Provincial Coordination Team
Pacific Coast University
Professional Development
Physical Demands Analysis
Psychological Disability Advisory Committee
Permanent Disability Evaluation Schedule
Permanent Functional Impairment
Progressive Intercultural Community Services
Provincial Ombudsperson
Policy Practices Consultative Committee
Permanent Partial Disability
Public and Private Workers of Canada
Policy Regulation & Research Division
Post-traumatic stress disorder
Partnership for Work, Health and Safety
Review Officer
Rehabilitation Services and Claims Manual, Volume II
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RSI
RTW
RTWS
SAWP
SIDA
TFW
TOR
TRC
TWA
TWL
UBC
UN
USW
VR
VRC
WAO
WCAT
WCB
WCB-AB
WCB-MB
WHO
WL
WSIB
WSSC
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Repetitive Strain Injury
Return to Work
Return to Work Specialist
Seasonal Agricultural Worker Program
Swedish International Development Cooperation Agency
Temporary Foreign Workers
Terms of Reference
Truth and Reconciliation Commission
Temporary Work Assignment
Temporary Wage Loss
University of British Columbia
United Nations
United Steelworkers
Vocational Rehabilitation
Vocational Rehabilitation Consultant
Workers’ Advisers Office
Workers’ Compensation Appeal Tribunal
Workers Compensation Board
Workers’ Compensation Board of Alberta
Workers’ Compensation Board of Manitoba
World Health Organization
Wage Loss
Workplace Safety and Insurance Board (Ontario)
Workers’ Safety & Compensation Commission
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VR Benefits Statistics

2019-06-06

WCB-IR-0017

Certificate of Recognition (COR) Program at WorkSafeBC

2019-05-13

WCB-IR-0018

WSBC Providing Anonymous Staff Input
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NEW DIRECTIONS:
WCB Review 2019

Date
Received

WCB-IR-Number

Subject

2019-05-13

WCB-IR-0019

Status of Claim Suppression Research

2019-05-23

WCB-IR-0020

Cross-Jurisdictional Policy

2019-05-13

WCB-IR-0021

Disability Duration & Workers RTW

2019-05-13

WCB-IR-0022

VR Research Funded by WSBC

2019-05-13

WCB-IR-0023

Telehealth

2019-05-16

WCB-IR-0024

Bridge Payments Process

2019-05-21

WCB-IR-0025

Serious Injury Claims Statistics. ICD-9 Codes

2019-05-21

WCB-IR-0026

WCB Support for Small Businesses

2019-06-03

WCB-IR-0027

CMS Automation in Review

2019-06-03

WCB-IR-0028

Quality Oversight of WSBC's Clinical Services

2019-06-03

WCB-IR-0029

Permanent Psychological Impairment Assessment

2019-06-03

WCB-IR-0030

Job Developer & Employer Specialist

2019-06-03

WCB-IR-0031

Activity-Related Soft Tissue Disorder (ASTD) Claims

2019-06-04-

WCB-IR-0032

Caseload Volumes for CMs & RTW Specialists (RTWS)

2019-06-04

WCB-IR-0033

Claim Eligibility Subsequently Reconsidered and
Replaced by Another Claim Owner role

2019-06-06

WCB-IR-0034

History of Benefit Payments in the Health Care Stream

2019-06-10

WCB-IR-0035

Claim Suppression 2015-2019

2019-06-10

WCB-IR-0036

WSBC Joint Diversity Committee

2019-06-11

WCB-IR-0037

Statistics re WSBC Language Line

2019-06-11

WCB-IR-0038

Communications with Clients with Hearing Loss

2019-06-24

WCB-IR-0039

Visiting Specialist Clinic

2019-06-20

WCB-IR-0040

Policy Development & Consultation Process

2019-06-20

WCB-IR-0041

WSBC Information for Constituency Offices
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Date
Requested

WCB-IR-Number

Subject

2019-06-24

WCB-IR-0042

Health Care Services Statistics

2019-06-24

WCB-IR-0043

Code Orange Procedures

2019-06-24

WCB-IR-0044

Scholarship Fund

2019-06-25

WCB-IR-0045

Serious Injuries & Upper Limb Amputations - Statistics

2019-06-26

WCB-IR-0046

Mental Disorder Reviews

2019-07-02

WCB-IR-0047

First Nations Employers Registered in BC

2019-07-03

WCB-IR-0048

Native Band Employers in BC

2019-06-26

WCB-IR-0049

Worker-Centered Clinical Services Pilot

2019-06-26

WCB-IR-0050

7 Elements of Patient-Centered Care

2019-07-02

WCB-IR-0051

Clinical Services/Role of Medical Advisor

2019-07-08

WCB-IR-0052

Registered Employers by Size; Accounts with Personal
Optional Protection (POP)

2019-07-05

WCB-IR-0053

VR Law & Policy in Canada

2019-07-15

WCB-IR-0054

Misuse of Claim Disclosure Information

2019-07-15

WCB-IR-0055

Employers' Forum Meetings

2019-07-15

WCB-IR-0056

Telephone Call Answer Rates

2019-07-30

WCB-IR-0057

Historical Data Report 2003-2017

2019-07-17

WCB-IR-0058

Assessment & Prevention Materials/Programs for
Indigenous Employers

2019-07-17

WCB-IR-0059

Client Relations Department Pilot

2019-07-22

WCB-IR-0060

Surveillance Statistics

2019-07-23

WCB-IR-0060

Surveillance Fraud and Misrepresentation

2019-07-24

WCB-IR-0061

Permanent Disability Award Assessment

2019-07-24

WCB-IR-0062

Drs. Martin and Dunn Submission
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Date
Requested

WCB-IR-Number

Subject

2019-07-29

WCB-IR-0063

Medical Evidence & Independent Medical Examination
(IME)/Review [0063(1) resubmitted July 29/19]

2019-08-06

WCB-IR-0064

WSBC Gainsharing and/or Bonus Plan

2019-08-07

WCB-IR-0065

Medical Legal Report Costs

2019-08-12

WCB-IR-0066

ASTD Adjudication Across Canada

2019-08-14

WCB-IR-0067

Claim Role and Claim Owner Changes

2019-08-14

WCB-IR-0068

#34.11 Modified Duties Worksheet Referenced in
Entitlement Officer (EO) Training Materials

2019-08-14

WCB-IR-0069

Claims Staff Retention, Hire, Transfer Rates

2019-08-14

WCB-IR-0070

Loss of Function Award Percentage Values

2019-08-20

WCB-IR-0071

Employers' Forum - Selective Light Employment

2019-08-19

WCB-IR-0072

Charter Challenges on Reviews

2019-08-19

WCB-IR-0073

Revised Copy of the Section 3A Chart from IR-0003

2019-08-20 &
2019-09-12

WCB-IR-0074

Incoming Call Response Tracking & Improvement

2019-08-21

WCB-IR-0075

Discriminatory Action Complaints - Collection of 436
decisions from 2014 to 2016 (Copies of the decisions
have not been printed. They are stored in electronic form
only).

2019-09-04

WCB-IR-0075(2)

Discriminatory Action Complaints (A re-submission of the
above memo).

2019-08-21

WCB-IR-0076

Claims Suppression Research (Update to IR #0019)

2019-08-22

WCB-IR-0077

Employers' Forum - Information for Employers

2019-08-22

WCB-IR-0078

New WSBC Assault Claims Team

2019-08-26

WCB-IR-0079

Claim Suppression Cross-Jurisdictional Scan

2019-08-27

WCB-IR-0080

ASTD Adjudication

2019-08-27

WCB-IR-0081

Employer Portal
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Date
Requested

WCB-IR-Number

Subject

2019-09-10

WCB-IR-0082

WSBC Board of Directors' Governance

2019-09-09

WCB-IR-0083

Mental Disorder Claims and Suicides

2019-09-09

WCB-IR-0084

First Nations Operations Claims (cover memo and excel
spreadsheet)

2019-09-10

WCB-IR-0085

Cost Estimate - Interest

2019-09-16

WCB-IR-0086

Timeliness to First Payment

2019-09-17

WCB-IR-0087

Permanent Disability Awards - CPP Offsets

2019-09-17

WCB-IR-088

Claim Suppression Complaints, Referrals and Penalties

2019-09-17

WCB-IR-0089

CMS Recovery and RTW Planning Site

2019-09-18

WCB-IR-0090

Progress Report - Petrie Practice Recommendations

2019-09-23

WCB-IR-0091

VR Return-to-Work Outcomes

2019-09-19

WCB-IR-0092

Louise Logan July 4, 2018 report "Review of
WorkSafeBC's Policy Development Process"

2019-09-19

WCB-IR-0093

CPP Deductions by Percentage Value of Functional
Award

2019-09-24

WCB-IR-0094

Claim Owner Non-RTW Outcomes

2019-09-23

WCB-IR-0095

Mental Disorder Claims - Timeliness and Preliminary
Determinations

2019-09-27

WCB-IR-0096

Occupational Disease Claims

2019-09-24

WCB-IR-0097

VR Non-RTW - Other/Not Possible Outcomes

2019-09-24

WCB-IR-0098

WorkSafeBC Board of Directors' Reports

2019-09-25

WCB-IR-0099

Processes for Resolving Legality of Policy

2019-10-08

WCB-IR-0100

Permanent Disability Awards

2019-09-27

WCB-IR-0101

Petrie Practice Recommendations – Progress Report

2019-10-04

WCB-IR-0102

Merits and Justice & Binding Nature of Policy
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Date
Requested

WCB-IR-Number

Subject

2019-10-07

WCB-IR-0103

Sensitive Claims – Sexual Assault/Harassment

2019-10-17

WCB-IR-0104

Activity-Related Soft Tissue Disorder (ASTD) Claims by
Gender

2019-10-17

WCB-IR-0105

Selective/Light Employment Practice Directive C5-5

2019-10-18

WCB-IR-0106

Non-Return to Work Event: Deemed Able to Return to Job

2019-10-22

WCB-IR-0106(2)

Additional statistics regarding WCB-IR-0106 above.
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