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Water Stewardship Division |
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MaY 0 3 2010

April 29,2010 . Assistant Deputy Minister
‘ Ministry of Environment

Via Fax: 250-953-3414

Water Act Mbdcm:zatmn Submission - l ?\ % O( (O ‘\f

Ministry of Environment, Water Stewardship Diwsi : ‘
fomm g sebmon X oo o594

Aftention: * Fern Schultz, Acting Executive Divector . |

Deat Madam:

Re: | Water Act M.qdernization

I am writing in tespect of the Government of B.C.'s Water Act Modemization process -
gnd the pregent Initiative of the Provincial Govermment to amend and modermza the
| Water Act,

We have studxec{ the Discussion Paper concerning this process and we have significant
concerns that the rights of the Coldwater Band, on ifs own and as Nlaka’pamux people,
will not be properly considered or addressed in any new regime that is considered by the
B.C, Legmiature
Specifically, while the Discussion Paper acknowledges “the unique cultural interests
First Natlons may have with watet* and makes reference to the need for aboriginal
consyltation and Fitst Nation involvement in water governance and delegated decision-
making, it is silent on critioal issues conceming aboriginal priotity for water use.

The Coldwater Band ig located in the Nicola Valley, Ourmain reserve, Coldwater LR,

- #1 is a'4500 acre resorve located on the Coldwater River. It was set astde as a reserve by
Indien Commissioner Sproat in 1878 and it primary function and purpose as a reserve has
always been for grazing and agrieultural purposes.

Rirst Natlons, particularly in the Nicola Valley, have unique rights and interests in respeot
of water that include but are much more than the cultural significance identified in the

MISSION STAI‘EMENT .

‘To enhance and sustain our quahty of life through wellness and culture, and
to utilize and preserve all our resources for now and future generations,
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Discyssion Paper. The reserves that were set apart for the Nicola area tribes by British
Columbia and Canada were for agricultural and grazing purposes, Access to waterisa
necessary element of these reserve lands in order to make them effective for their
intended purpose,

In addition, the Coldwater Band, together with ¢ther Bands within the Nlaka’pamux
Nation, have aboriginal title to major watershed aress, Including the Coldwater River and
Nicola River Watershed and the Thomson and Fraser Canyon areas. This unextingunished
aborlginal title iz a constitutional right that Include rights to access water,

Our rights, whother based on reserves or aborlginal title, arose before any other interests
held under the Water 4ot and thus have priority over other users,

Issues saised In the Discussion Paper will directly engage and affect our rights. These
inolude, for example, potentlal legisiative provisions conceming:

¢ priority access to water (which may not expressly recognize First Nation
priority for existing and futurs needs);

v fransfer of water licences (which may affect First Nation 80CO858);

¢  potentlal cancellation of water access based on use (which may affect First -
Nations who lack the capacity to upgrade water and irrigation systems);

° First Nation involvement in wator allocation and management docisions;

¢ non-liconced permitted uses (which may impact First Nution priority and
access), and

& - protection of stream health and aquatic environments (an lssuo that Is
always important to Coldwater and other Fitst Natlons).

Ag noted In the Discussion Paper, the present Water Act voflects issues and practices of
more than 100 years ago when British Columbia had a small poputlation and water was
congidered plentiful for the (then) emerging industrial and agricultural uses, The old Act

~ also reflects a time when sboriginal rights, including existing rights related to established
Teserves, were largely ignored or disregarded. Just as any modernization of the Water Act
must recognize the need to cope with a larger population and Increased demand on water
resources, so must 1t recognize the rights of First Nations that can no longer be ignored
wader the New Relationship.

MISSION STATEMENT

To enhance and sustain our quality of life through wellness and culture, and
to utilize and preserve all our resources for now and future generations.
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The Crown has a duty of consultation and accommodation in respect of the pregent
initistive which clearly engages and affects Coldwater Band’s rights, 1t is clear that the
Water Act Modernization initiative, while acknowledging some amount of aboriginal

. interest, fails to contemplate the substantive rights and major concerns of the Coldwater
Band. A specific aboriginal consultation process with the Coldwater Band is necessary,

We have referred, thlé matter to our legal counsel for their review. We trust that you will
- s8¢ the need for a proper consultation process and we look forward to the opportunity to
discuss that process with you.

Yours tmly,

S/Chief Harold Alj A%A
C

oldwater Indian Band

¢c. The Honourable Barry Pentter, Minister of Brvironment (fak #250-387-1356)
The Honourable Steve Thomson, Minister of Agriculture and Lands (fax #250-387.1522)

MISSION STATEMENT

To enhance and sustain our quallty of life through wellness and culture, and
to utilize and preserve all our resources for now and future generations.
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May 4, 2010 o Fife No, 10-0007

Attention:  Forn Schultz, Acting Executive Director

Dear Madam: | ' ‘ _ \”\% 25N Y

i, .
" Re: Water‘ Act Modernization

We ate legal counsel for the Coldwater Indien Band and we have been retained in respeoct of the
Water Act Modemization initiative that is currently underway. You have called for submissions
in a public process that is to conclude on April 30, 2010 and I understand that our chent has
made a written submission on this point, .

To date, there has been no specific process to address aboriginal concemns and no consultation
process that would fulfill the Crown’s duties of consultation and accommodation in respect of
aboriginal rights and interests relating to the Water Act. Modernization initiative.

Pirst Nations, and the Coldwater Band in particular, have unique rights in respect of water,
Indian Reserves in the interor of British Columbia were set apart by British Columbia and
Canada in the 19th century primarlly as agricultural and grazing lands, This is certainly truein
the Nicola Valley, where the Coldwater Band is located. Implicit (and in some cases explicit) in
these.reserve allocations is the right to access water for present and future use of the First Nation
for which these agricultural and pgrazing lands had been set apart as a reserve. This establishes a
right in law for the Pirst Nations to access water in priority to other users, This prior right is
embedded in the reserve interest itself and thus pre-dates and has priotity over any other interests
that arise under the Water Act; , :

Furtherniore, the Coldwater Band, as part of the Nlaka’pamux Aboriginal Nation, asseris
aboriginal title to areas that include the Coldwater Rivet and Nicola River watersheds ag well as
the Fraser and Thompson River Canyons, Water rights are an essential aspect of this abongmai
title, S

00188549






604

Ratcliff & Company Rat¢/iff & Company LLP ¢ 02:40:19pm,  05-04-2010

-3,

The Wa.fer Act Modernization initiative directly engages the rights and interests of the Coldwater

Band and any new legislation concerning water rights presents a serious risk of infringing
Coldwater’s aburiginal title and reserve-based rights, Our clients have identified some

' prehmmary concerns in their Water Act Modernization submission and it is likely that other

issues will arige as the initiative begms to take more shape and they leam more sbout what might
vitimately be proposed,

The Crown has a constitutional duty to consult with the Coldwater and accommodate their
{nterests and concemns in this initiative. A failure to address aboriginal interests, including
aboriginal title and reserve-based rights, in the present process would be a complete failure of the
Crown’s duties, The broad public process that has taken place thus far is not focused on

aboriginal concerns, is not an gboriginal consultation process and does not nphold the honourof

the Crown In respect ofzts dutieg to consult with the Coldwater Band.

Thus, now that the public process appears to be con;ing to an end, we are writing to inquire as fo

when you will be holding an sboriginal consultation process that addresses the specifie tights and

interests of abotiginal people, including the Coldwater.
We look forward to hearing from you,

Yours truly,
RATCLIFE$#COMPANY LLP

e ——

F. Matthew Kirchner

mkirchner@ratelifficont
- EMKigds
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