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david


April 29, 2010


Via Fax: 250-953~414


Water Act Modernization Submission
Ministry ofEnvironment, Water Stewardship Division
PO Box 9362, Stn Prov Govt
Victoria l B.C. V8W 9M2.


~ttention: . Fern Schultz, Acting Exctlutive Director


DeatMadam:


Re: Water Act Modernization


_/" l


P. ocrr/oo3


Water Stewardship DivIsion"·
'RECEIVED


MAY 032010
Assistant Deputy Minister
Ministry of Envlronment


I~ c;-q(o cr
X (1 l?5q~~


I am wrlt!ngln respectof the OovemmentofB.C.ls Water Act Modernization process·
f\nd the present Inltiative oftha Provincial Govemment to amend and modernize the


. Water Act.


We.have studied the Discussion Paper ooncerning this process and we have significant
concerns that the rights of the Coldwater Band, on its own and as Nlaka~pamux people~


will not be properly considered or addressed in any new'regime that ;s conaideroo by the
B.C. Legislature.


Specifically~ while the Discussion Paper acknowle~ges "the unique cultural interests·
First Natlons may have with waterll and makes reference to the need for .aboriginal
consultation and First Natit)rt involvement in water govemllnoe and delegated decision"
making, it is silent on critioal issues conoerning aborIginal priority for water use.


, .


The Coldwater Band is lQcated in the Nicola Va11ey. Our main reserve. Coldwater I,R•
. #1 is a '4500 acre reserve located on the Coldwa.ter River. It was set aside as a reserve by


Indian Commissioner Sproat in 1878 and it primary funotion,and purpose as a. reserv~ has
always been for grazing and agrlcultural purpo.ses. .


First Nations, partfcutarly in the Nioola Valley, have unique rights and inter~ts in respect
ofwater that inolude but aro much more than the cultural significance identified in the


MI~19!'1 STATEMENT


To enhance and-sustain our q~~ltyof life thro~ghwellness and culture, and
to utilize and preserve all ~ur resources for now and future generations.
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Discussion Paper. The reserves that were set apart for the NIcola area tribes by British·
Columbia and Canada were for agricultural and grazing purposes, Access to water is a
necessary element of these reserve lands in order to make them effective for theIr
intended purpose.


In addltion~ the Coldwater ~andJ toge~her with other Bands within the Nlaka·pamux
Nation, have aboriginal tide to major watershed areas, including the Coldwater River and
NicolaRiver Watershed and the Thomson and Fraser Canyon areas. This unextinguished
aboriginal title is a constltutfpnal rlght that include rIghts to aocess water.


Our rights, whether based on reserves or aborIginal tide] arose before any other interests
held under the Water Act and' thus havepfiorlty over other users,


Issues raised in the Dtscusslon Paper will directly engage and a.ffect our tights. Th~e


inolUde, for example, potential1egislativl:) provisions concerning:


• priority access to water (which may not expressly recognize First Nation
priority for existing and future needs); .


I


• transfer Ofwater Hcences (which may affect First Natl.on access);
• potential oancellatlon ofwater access based on use (which may affect First '


Nations who lack the capacity to upgrade water and irrigation systems);
• First Nation involvement in water allocation and management decisions;
• non"liC<\n(X:d pennitted UlJes (whioh ma.y impact Fi1'$t Nation priority and


access); ~nd .


• protection ofstream health and aquatio environments (an Issue that Is
always important to Coldwater and other FirsfNatlons),


. .


As noted in the Discussion Paper. the present Water Act reflects issues and practices of
more than 100 years ago when British Columbia ha.d ti smaU population and water was
considered plentiful· for the (then) emerging industrial and agrioultural uses. The old Act


. also reflects a time when aboriginal rJghts, Inolucllngexisting rlg~ts related to estabHshed
reserve$f were largely ignored 9r dfsregarded, Just as ~ny modernization ofthe Water Act
must recognize the need to cope with a larger population and increased demand on water
resources, so must it recogrllze the rights ofFirst Nations that can no longer .be ignored
under the New Relationship. . .


MISSION STATEMENT


To enhance and But/tain OUf.quality of life through weIInesB and culture, and
to utilize and preserve all our resources for now and future generations.
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The Crown has a duty ofconsultation and accommodation in respect of the present
initiative which olearlyeng"ges and affects Coldwater Band's rights. It is clear that the
Water Act Modem1zatlon initiative, while acknowledgIng some amount ofaboriglnal


, interest. fails to contemplate th~ substantive rights and major concerns of the Coldwater'
Band, A specific aborigInal consultation proC$SS with the Coldwater Band is necessary.


We have refen'ed. this matter to our legal counsel for their review. We trust.that you will
see the need ror a proper consultation process and we look forward to the opportunity to
discuss that process with you. .


Yours truly,


.~(t/t~
L'-('hiefHarold Alja~/ \
11 Coldwater Indian Band


ce. TheHonourable Bart)' Petiller, Minister ofBnvlronment (fak #250-387-1356)
The Honourable Steve Thomson, Minister ofAgticulture and Lands (fax #250-387-1522)


MISSION STATEMENT


Tq enhance and sustain our quality of life through wellness and culturel and
to utilize and preserve a.llour resources for now and future generations.
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File No. I'o-OOO?May4s 2010


Via Fax: 250-953-3414


Water Act Modernization Subniission
Ministry ofEnvironment) 'Water Stewardship DiVision
P.O. Box. 9362) Stn Prov Oovt
Victoria,B.C. V8W 9M2


Attention: Fe~ Schultz, Acting-Executive Director


Dear Mad,am:
I"


. Re: Water Act ModernIZation


Water Stewardship DIvision
RECEIVED, .


~~~~
AssIstant Deputy Mlnl~t
Ministry of Environment


We are legal counsel for the Coldwater Indian'B~d and we have been retained in respect of the
Water Act M09lmrlzation initiative that is currentlyunderway. You have caUed for submissions
in apublicprocess that is to conclude on April 30, 2010 and I understand that our clifmt has .
made a written submission on this point.


To date) there has been no specific process to address aborigi~a1 cotteerns and no consultation
process that would fulfill the Crown's duties of'consultation and accommodation in respect of
aboriginal rights and!nterests relating to the Water Act-Modernization initiative.


First Nations) and the Coldwater. Band iriparticular, have l.IIlique rights in respect ofwater. "
Indian Reserves in the interior ofBritish Colu.mbia were set apartby British Columbia and
Canada in the 19th century primarily as agricultural and grazing IWIdS'. This is certirlnly true in "
the Nicola Valley, where the ColdwaterBand is located. Implicit (and in $ome cases explicit) in
these.reserve allocations is the right to access water for present and future use oft.h~ First Nation
for which these agricultural and grazing lands had been set apart as" a reserve. This establishes ~


right in la~ for tlle First Nations to access water inpriority to other users. This prior right 1s
embedded in the reserve interest itselfand thus pre-dates and has priority over any other interests
that arise under the Water Act:


Furthermore) the ColdwaterBand) as part ofthe Nlaka'pamux Aboriginal Nation, asserts
aboriginal title to areas that include the Coldwater River and Nicola River watersheds as well as
the Fraser and Thompson River Canyons. Water rights are an essential aspect of this aboriginal
oo~ -


001885"49







604 Ratcliff & Company Ratcliff & Company LlP


-2- .


. 02:40:19p.ll}. 05-04-2010 313


The Water Aot Modernization initiative directly engages the rights and interests ofthe Coldwater
Band and any new legislation concerning water rights presents aserious riSK ofinfringing
Coldwater's aboriginal title and reserve-based rights. Our olients have identified some
preliminary concerns in their Wllter Act Modernizationsubmission and it is likely that other
issues will arise as the initiative begins to take more shape and theylearn more.about what might
1l1timatelybe proposed.


The Crown has a constitutional duty to conmlt with the Coldwater and accommodate their
Interests and concerns in this initiative. A fallure to address aboriginal interests, including
aboriginal title and reserve-based rights, in the prescntprocess would be a complete failure ofthe
Crown's duties. The broad public process thathas taken]llace thus far is not focused on
aboriginal concerns,is not an aboriginal consultation process and does not uphold thehonour of
t)le Crownln.respect ofits duties to COD!llllt with the Coldwater Band.


Thus, now that the public process appears to be corning to l\ll end, we are writing to inquire as to
when you will be holding an aboriginal consultation process that addresses the specific rights and.
interests ofaboriginal people, including the Coldwater.


We look forward to ~earlng from you.


Yours truly,
~COMPANYLLP


~~~~ ~
F. Matthew Kirchner
.mktrclmer@ratoI(fficom
FMK.:gds
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